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To the HonorableJ the Chief Justice and Associate Justices of the 
Supreme Court of Appeals of Virginia: 
The petitioners, E. M. Quillen and J. M. Darnell, respectfully 
represent that they are aggrieved of a final decree by the Circuit 
Court of Augusta County entered on the lOth day of June, 1938, in 
the above entitled cha!lcery cause therein pending, whereby a judg-
ment was rendered against them for $2868.22, with interest thereon 
from January 1, 1935, and the costs of suit. 
A transcript of the record, or of so much thereof, as may be 
material for a decision of the questions involved on appeal, accom-
panies this petition, from which it will appear that the petitioners, 
appellants here, were the defendants in the Trial Court, and the ap-
pellee was the complainant, the facts being as follows : 
STATEMENT 
In February, 1922, Titus and Quillen formed a partnership to 
operate a nursery business at Waynesboro, Virginia, with an agreed 
investment of $14,000.00, of which Titus' input was $10,500.00 in 
nursery stock, nq money, while Quillen's contribution was $3500.00, 
$3000.00 in cash and a note of $500.00. By the terms of the part-
nership agreement Titus was the owner of three-fourths of the bus-
iness and was the propagator of the nursery stock, while Quillen 
owned one-fourth interest and was assigned the office duties, served· 
as manager of the sales department, as well as acted as salesman 
2 E. M. Quillen and J. M. Darnell v. G. N. Titus. 
himself; each partner was to receive a salary for ''his services" of 
$100.00 a month. No mention was made of how or in what propor-
tion the profits and losses were to be divided or shared, but provision 
was made in the contract for a dissolution pf the partnership at any-
time after six months notice in writing. 
In June, 1924, J. lVL Darnell was admitted into the partnership 
by the purchase from Titus of one-third of Titus' three-fourths in-
terest in the business, thus vesting in the purchaser a one-fourth in-
terest; the contract bears date of July 21, 1924, was executed by 
Titus and Darnell, not by Quillen, and in form and effect is nothing 
more than a bill of sale transferring to Darnell "one-fourth of the 
entire business" without reservation. The purchase price agreed to 
be paid by Darnell to Titus was $7000.00. No written partnership 
articles were made between the three partners. · 
The new partner, Darnell, was a young man of recognized ability, 
known to Quillen, who encouraged his entry into the partnership; 
his duties were to serve as salesman, secure new salesmen, and train 
and help them in 'promoting and advancing the n1erchandising end 
of the business. Salaries were fixed at $150.00 a month, later to be 
increased, if and when the services rendered and the business warrant-
ed it; .the duties of Titus and Quillen· remained as in the original 
partnership between them. The ownership or holdings of each part-
ner remained the same, or in the same proportion throughout the ten 
year life of the partnership after Darnell's entry, one-half owned by 
Titus and one-fourth each by Quillen and Darnell. 
Titus was an elderly man, not physically strong in 1926, and 
because of ill health withdrew from the active participation in the 
business, and Titus, agreeable to Partner Darnell, requested that 
Quillen take charge of and perform the duties, in addition to his own, 
theretofore discharged by Titus, and these combined duties made of 
Quillen the General Manager ; Titus left and was never again active 
in the business, although after an absence of more than six years, 
Titus did attempt to return in February, 1933, and ~is insistence that 
he be permitted to become active again after his long absence, and 
his actual interruption and interference with the orderly management 
and conduct of the business, over the protests and objections of his 
two partners, prompted a notice of May 27, 1933, from Quillen to 
both Titus and Darnell calling for a dissolution and winding up 
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of the partnership by the 1st day of January, 1934. 
As a result of the notice, efforts were made to reach a dissolu-
tion and settlement of the partnership inter sese; various plans were 
proposed, one of which, in substance, was agreed upon, to the effect 
that the various real estate holdings of the company should be valued 
by the three partners, and Titus chose one of the properties known 
as the Ellis Farm at the price fixed, and Quillen and Darnell agreed 
to pay Titus the difference between the Ellis Farm value and the 
other land holdings of the firm, and thereby acquire all of the other 
real estate; the nursery stock, equipment, etc., was to ·be divided in 
kind, or else sold and the tnoney divided, to the end that the partner-
ship business be wound up and settled in a fair and equitable manner 
for all concerned. 
Titus accepted the Ellis Farm, took possession thereof, bought 
nursery plantings, and with the labor and equipment of the partner-
ship prepared the ground and made his plantings and started his 
nursery on this farm; subsequently, however, Titus conceived the 
idea that he was not receiving his share in the division of the lands, 
and he thereupon demanded that he be given what is known in the 
record as the "Lyndhurst Property" of about ten acres with five small 
tenant dwellings occupied by some of the nursery help; this demand 
was rejected by the other two partners as unreasonable, and Titus 
repudiated his agreement with his partners, and his attitude was such 
as to necessitate the abandonment of the plan. 
An incorporation of the business was suggested, the charter was 
applied for and granted by. the State Corporation Commiss~on of 
Virginia, and it was proposed that the assets of the partnership 
be. transferred to the corporation, for which 40% of the capital stock 
was to be issued to Titus for his one-half. interest, and he was to 
received a salary of $200.00 a month, and Quillen and Darnell were 
to receive 40% of the capital stock divided equally between them for 
the one-fourth interest held by each of them, and the remaining 20% 
of the capital stock was to be subscribed and paid for in cash by 
several of the more substantial salesmen of the firm who were anx-
ious to become identified with the business by stock ownership. Titus 
rejected this proposed plan, filed suit on December 27, 1934, for dis-
solution and a winding up and settlement of the partnership busi-
ness. 
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Eleven days after filing suit, Titus, in a conversation with 
Darnell, offered to sell his half interest in the nursery business; the 
offer was reduced to writing and signed by Titus, and a few days 
later the formal contract of January 8, 1935, was drafted and exe-
cuted by the three partners, whereby Titus sold his half interest in 
the firm to Quillen and Darnell at the gross price of $40,000.00, the 
purchasers to assume all of the debts and obligations of the partner-
ship; but in the contract of sale, under the Sixth Clause thereof, the 
parties ( R. 666) 
"expressly stipulate- and agree, however, that there is ex-
cluded from the above sale and purchase the account of 
George N. Titus with said partnership, including any and all 
claims and demands of George N. Titus against the part-
nership and any claims or demands of the partnership 
against the said George N. Titus;" 
which were to be litigated in this suit. 
As to the exact nature and character of the mutual "claims and 
demands" the contract was considered to be specific as to the except-
ed "account of George N. Titus with said partnership" and referred 
to in the bill by Titus ( R. 4) as ''his personal account." The evi-
dence shows that two accounts with each partner were kept, one a 
capital or investment account, and the other a personal or individual 
running account. In the capital account each partner was credited 
with his original input or investment and his annual share of profits 
re-invested, and charged with his share of losses, if any. In the in-
dividual account each partn~r was credited with his monthly salary, 
if any, or other items due a partner from the company, and charged 
with salary payments and items of cash and withdrawals, other than 
dividends paid, as well as property received from the' firm. It would 
seem to be .clear, therefore, from reading the contract describing "the 
account of George N. Titus with the partnership" in connection with 
the allegation of the bill designating the account as "his personal ac-
count:" since the bill was filed about twelve days before the contract 
was made, that the partners had in mind and were dealing with the 
personal account of Titus for which he was to be liable in the settle-
ment. 
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What the partners meant as to these "accounts, claims and de-
mands" is fully set out in the bill of the complainant, Titus and in 
the answer and cross bill of the defendants, Quillen and Darnell, and. 
in the evidence taken. They are expressed in detail on the part of 
Titus as follows: ( R. 4-5-6). 
1. Denial of salary from the time Titus discontinued 
his employment in November, 1926; 
2. Increase of salary to Quillen and Darnell for the 
same period; 
3. Charging against Titus' personal account, as debts 
to the partnership, his withdrawals made after November, 
1926, and charging interest on said withdrawals; 
4. The prevention of Titus from returning to work in 
February, 1933, and the denial of salary from that time 
one; 
5. Titus was not allowed credit in his personal ac-
count for certain nursery stock for which he was entitled, 
as well as for an account for plantings on the Ellis Farm; 
6. Quillen an.d Darnell were disposing of or about to 
dispose of to the new corporation certain assets of the firm 
at less than their value; 
7. That Titus was improperly charged in his personal 
account for certain small items, such as gas, oil, milk, straw-
berries, etc. ; and 
8. That Titus was entitled to recover on a partnership 
note held by him. 
The defendants, Quillen and Darnell, in their answer and cross 
bill took issue with the charges of the bill, and categorica1ly answer-
ed each charge and "expressly denied" that the partnership was in-
debted or obligated to Titus, and in addition set up their claims and 
demands against Titus by way of cross bill as follO\'\'S: (R. 13). 
1. Withdrawals of farge sums from the partnership 
funds, sale of nursery stock and retention of the money re-
ceived therefor, appropriation and use of nursery supplies 
and equipment of the firm to the extent of $10,000.00 or 
more (R. 15); and 
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2. Damage by Titus on account of his wrongful inter-
ference with the propagation of nursery stock and improper· 
spraying of the growing apple crop after his attempted re-
turn to work in February, 1933. 
The answer and cross bill pleaded specifically the Sixth and 
Seventh Clauses of the contract, and the prayer in part was: 
"That the complainant be required to account for all 
money withdrawn from the partnership bank account, for 
merchandise of the partnership used by him, or sold and 
money therefor retained, for the use of the partnership 
lands, equipment, supplies and labor for his own benefit .... " 
(R. 22). 
The unsettled "accounts, claims and demands" reserved from the 
$40,000.00 gross sale and purchase contract were, therefore, em-
bodied and expressed definitely in the eight specifications of the plain-
tiff, Titus, upon which liability was denied by the defendants in their 
answer, and in the two specifications of Quillen and Darnell set up 
in their cross bill. No reference, dispute or contention is made in 
the Titus specifications as to his capital account, and, therefore, the 
reservations in the sale contract could only refer to his personal 
account. 
The ~hancellor upheld the denial of salary to Titus after he ceas-
ed to work in November, 1926, but gave him credit for $150.00 
salary inadvertently omitted for February, 1926, (Spec. 1); upheld 
the increase in salaries to the other two partners (Spec. 2); upheld 
the charging of withdrawals by Titus, not as debts, but as items, and 
eliminated interest ·thereon (Spec. 3) ; upheld the denial of salary 
to Titus from February, 1933, when he attempted to return to work 
(Spec. 4) ; denied the claim of Titus for credit for certain nursery 
stock and for the plantings on the Ellis Farm (Spec. 5) ; denied Titus' 
claim that the other two partners were selling assets of the partner-
ship at less that fair value (Spec. 6) ; sustaine~ the charges to Titus' 
personal account .of sundry small items (Spec. 7) ; and sustained 
Titus' right to recover on the partnership note held by him (Spec. 
8). 
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With respect to the "claims and demands" of Quillen and Dar-
nell, the Chancellor sustained the charge of specified withdrawals of 
cash by Titus, stated in detail in his personal account (R. 642) 
amounting to the sum of $11,150.00, but ruled out the claims for 
damages growing out of the wrongful interference wi~h the spraying 
and propagating of the n~rsery stock. 
The Master found in his first report that the balance was against 
Titus for $5819.74, and when adjusted by the salary item of $150.00 
inadvertently omitted, left Titus owing $5669.74 with interest from 
January 1, 1938, ·substantially the same amount found in the second 
report, and this amount Titus agreed to pay by the terms of the 
contract of sale. 
In total disregard of the true intent and meaning of the Sixth 
Paragraph of the contract of sale, the Chancellor finally ruled that 
Quillen and Darnell were not entitled to recover for the balance of 
$5669.74 with interest, the amount ascertained to be due and owing 
after the adjustment of the claims and demands of both sides, and 
thereupon entered judgment for the balance due 011 the note of 
$2868.22 with interest from January 1, 1935, by reason whereof the 
petition(!rs charge that the Trial Court erred in the following par-
ticulars: 
ASSIGNlVIENT OF ERRORS 
The court was in error: 
1. In ruling that the second report of Master Commissioner 
Nelson was not responsive to the decree of April 18, 1938, entered in 
said casue, nor was it in conformity with the opinion of the court, 
and in sustaining the Titus exception to the said report; 
2. In not approving the findings of Commissioner Nelson with 
respect to the balance ascertained and reported_ against Titus, sub-
stantially the same in both the first ~nd second reports, and in en-
tering judgment against Quillen and Darnell for $2868.22 with in-
terest and costs; 
3. In the arbitrary action of the Chancellor in recasting the re-
port of Master Conimissi.oner Nelson without regard to or considera-
tion of the established facts and circumstances and the contract rights 
of the partnership and of Quillen and Darnell, !lS set forth in the 
Sixth Clause in the said contract, whereby the petitioners were entitl-
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ed to a decree against Titus on the first report, corrected to $5669.74, 
with interest from January 1, 1938, and the costs of suit; 
4. In that the court ruled that the claims and demands on the 
books of the partnership for money and property appropriated and 
used by Titus had been extinguished and settled in the sale by Titus 
of his one-half interest to Quillen and Darnell, although at the same 
time requiring Quillen and Darnell to pay Titus on a partnership note 
of 1927 the sum of $2868.22 with interest and costs of suit, notwith·· 
standing, the contract of sale of January 8, 1935, expressly reserved 
the claims and demands of the partnership against Titus and of Titus 
against the partnership 1:o be ascertained and reported in this suit; and 
5. In that Titus admitted the correctness of the personal account 
against him on the books of the firm clearly shown by the evidence, 
for which he was liable under the terms of the contract of sale and 
for which judgment should have been entered in favor of Quillen and 
Darnell as provided in the contract of January 8, 1935, for $5669.74 
with interest from January 1, 1938, and costs. 
THE MISTAKEN VIEW OF THE CHANCELLOR 
The petitioners charge that the errors assigned are a direct result 
of the confused and mistaken view of the Chancellor with respect to 
the effect of the sale by Titus of his half interest in the partnership 
to Quillen and Darnell, treating the personal account on the books 
against Titus for money used and property appropriated as having 
been adjusted or extinguished in the sale, thereby discharging Titus 
from any liability thereon, although Titus recognized, as shown by 
the evidence, that the account was a proper charge against him, and 
by the terms of the contract of sale he expressly promised and agreed 
to pay any balance found against him. But for the Sixth Clause of 
the contract of sale the claims and demands on each side would have 
been adjusted and settled; yet in this case it was the true intention of 
the partners, plainly and simply expressed, that the accounts on each 
side should be audited, balanced and paid accordingly; there was 
no other purpose for the reservation and exclusion of the claims 
and demands on each side from the force ard effect of the sale 
l\1uch of the record is of matters immaterial to the question in-
yolved, printed, h9wever, at the insistence of counsel for Titus, and 
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with the thought of convenience frequent page references to and quo-
tations from the record will be made in reviewing an.d further pre-
senting the case. 
THE PARTNERSHIP ESTABLISHED 
When Titus and Quillen formed the partnership in 1922, the 
agreed capital was $14,000.00, of which Titus' input was nursery 
stock at $10,500.00, and Quillen's investment was $3500.00, there-
by giving Titus a three-fourths and Quillen a one-fourth ownership. 
Darnell came into the business as a partner in June, 1924, for which 
he paid Titus $7000.00 on a valuation of the business at $28,000.00, 
excluding from the purchase a block of growing apple trees; a bill 
of sale was executed by Titus to Darnell, not by Quillen, transfer-
ring a one-third of the three-fourths interest of Titus in "the entire 
business," ( R. 11). No formal or written articles of partnership 
were made by the three partners; Titus contihued as the propagator, 
Quillen was the office and general manager, and Darnell headed and 
trained the sales force, and for "services rendered" the partners each 
received a salary of $150.00 a month (R. 109); the investment of 
each partner in the· business remained and was always maintained 
in the same proportion during the life of the partnership of more 
than ten years, that is, Titus' proprietorship was a one-half interest, 
Quillen and Darnell each a one-fourth interest, and the profits and 
the losses were shared in the same proportion, best shown by the 
ten year record of the firm ( R. 660) from which the table follow-
ing has been compiled: 
Year Net Gain Titus' 0 Quillen 34 Darnell,% 
1925 19,620.62 9,810.30 4,905.16 4,905.16 
1927 8,334.02 4,167.00 2,083.51 2,083.51 
1928 15,221.68 7,610.84 3,805.42 3,805.42 
1929 9,540.02 4,770.00 2,385.01 2,385.01 
1930 6,504.16 3,252.08 1,626.04 1,626.04 
1933 25.70 12.84 6.43 6.43 
1934 5,984.34 2,992.16 1,496.09 1,496.09 
TOTAL 65,230.54 32,615.22 16,307.66 16,307.66 
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Year Net Loss Titus'~ Quillen 34 Darnell}4 
1926 691.58 345.78 172.90 172.90 
1931 281.60 140.80 70.40 70.40 
1932 1081.94 540.96 270.49 270.49 
TOTAL 2,055.12 1,027.54 513.79 513.79 
NET GAIN DURING YEARS 1925-1934: 
63~175.42 31,587.68 15,793.87 15,793.87 
It appears, from the Progress Statement, (R. 661), a dividend 
was paid on the 8th day of June, 1931, of which Titus received 
$1,000.00 cash, and the other two partners, Quillen and Darnell, 
accepted each a note of $500.00 for their dividend as the cash posi-
tion of the company was not such as to justify the withdrawal of 
$2000.00 at the time. This dividend was deducted from the invest-
ment account of each partner and was never charged in th~ personal 
or drawing account of either of the three with the view of re-pay-
ment by them, (R. 115). 
The pla_n was adopted of conserving the profits and reinvesting 
the same from year to year in the business; thus the business grew 
from one of small beginnings to a sizeable industry of a book value of 
over $89,000.00 at the close of business in 1934. 
THE ACCOUNTS OF TI-IE PARTNERS WITH THE FIRl\1 
It was the accepted practice, during the life of the company, 
that each partner sho.uld have and did have two accounts, one a 
drawing or personal account, and the other an investment or capital 
account; to the personal account was credited salary when earned, 
or other items due the partners from the company, and in this ac-
count each partner was charged with money or property of the com-
pany used by the partner to be repaid or accounted for; the invest-
ment account was separate and apart from the personal or drawing 
account, and in it was the original input of capital of the partner, and 
to this investn1ent or capital account was added or deducted, whichever 
it might be, the partners 'share of the profits or losses resulting from 
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the yearly operations of the business; also from this capital or in~ 
. vestment account was deducted any dividend paid or distribution of 
profits made. ( Billerbeck R. 290-298 and 299, Snyder R. 575). 
From the inauguration of the plan, approved by the partners in 
1924 when Darnell came into the business, to the end of the partner-
ship in 1935, the growth of the business clearly disclosed the wisdom 
of reinvesting the earnings after the profits were ascertained at the 
end of the business year and set aside in the investment account of 
each partner, represented, when Titus sold his one-half interest, by' 
the lands, buildings, equipment, book accounts, etc., of the company. 
There is no legal prohibition or objection to t.he method pursued by 
this partnership; partners have the right, after their shares in the 
annual earnings have been ascertained, to have their shares added to 
their investment or capital accounts. The reinvestment of profits iri 
a partnership was considered in 111 olineau.t· v. Raynolds, 54 N. J. Eq. 
559, 35 Atl. 536, where the partnership had been in operation for a 
number of years, and upon dissolution questions were raised whether 
profits earned _and divided each year and left in the firm should be 
treated as capital. Said the court: 
"By the apparent acquiescence of all the partners, the 
balance of these profits or interest remaining at the end of 
each year undrawn was added to the amount of the capital 
of those of the partners who saw fit to permit it to remain .. 
in the business. By reason of the unequal additions to the 
capital from year to year, the proportions of capital respect-
ively contributed constantly shifted, and the total amount 
of capital contributed by all increased .... If he, (meaning 
a partner), chose to invest it in the business, it was to be 
regarded as any other money which he saw fit to so invest, 
it became a part of the capital, or it becanie a loan just as 
he and the partners agreed. That they agreed to regard 
these sums as additions to the capital appears beyond all 
question." 
The reinvestment, after the several shares of the partners were 
determined at the end of the business year, and set aside to each 
partner as a credit in his investment or capital account, was with the 
----
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assent, acquiescence, and approval of all three partners alike, and 
they were thereby enabled to maintain their ownership in the business. 
in the same proportion as was established between the three when the 
business originated in 1924. The bookkeeper, Billerbeck, wh0 set up 
the system (H.. 29Q-91) testified as follows: 
Q If I recall lVIr. Titus' testimony he made a claim 
against the company for three-fourths of the value of these 
trees, is that correct? 
A It couldn't be correct; in our keeping of the ac-
counts of the partnership we opened two accounts for each 
partner, one was called the drawing account, in which was 
kept credits for salary, or any other credits which might be 
due the individual partners other than gains or losses in-
curred in the business, another called the capital account, 
was in every sense a net worth acco_unt showing the individ-
ual holding or proportion of total worth held by each part-
ner; in the case of ]\llr. Titus' account it was opened with a 
$14,009.00 credit for capital invested in the beginning of 
the business, to it each year was added or deducted the gains 
or losses, and at the end of the period when the Titus 
Nursery Company dissolved the partnership these three 
capital accounts, Titus, Quillen and Darnell, from an ac-
counting standpoint, represented the net worth of all lands, 
nursery stock, equipment, etc., as shO\\'n by the books were 
in the form of cost or appraisal." 
Titus accepted his share of the gains in the reinvestment plan, 
approved, and made his income tax returns annually thereby ('R. 99), 
and never at anytime questioned the propriety of the two accounts 
system. 
THE SALE OF THE TITUS ONE-HALF INTEREST 
In the partnership agreement of February 2, 1922, between 
Titus and Quillen, Titus' agreed capital investment was $10,500.00 
and Quillens' $3500.00, making a total of $14,000.00, wherein Titus' 
ownership in the business was defined as three-fourths and that of 
Quillen as one-fourth (R. 9); in the contract of sale of July 21, 
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1924, between Titus and Darnell the inventory vaiue of the assets 
of the Titus Nursery Company, then owned by Titus and Quillen, 
was fixed at $28,000.00, 
"twenty-one thousand ($21,000.00) of which is the prop-
erty of G. N. Titus, one-third of which, seven thousand 
($7000.00) Dollars is being conveyed to J. M. Darnell ... 
giving to J. M. Darnell one-fourth of the entire business," 
(R. 11) 
leaving Titus a one-half interest in the business as claimed in the 
bill filed in this case. ( R. 2) 
Titus left the business in November, 1926, about two years and 
four months after Darnell became a partner; he was never active in 
the partnership thereafter, and his duties by agreement were taken 
over by Quillen ( R. 111) ; and it was during Titus' absence, while 
the business was under the direction of Manager Quillen, that the 
greatest period of growth and prosperity was experienced. In Feb-
ruary, 1933, Titus returned and insisted upon taking over his old 
duties against the objections and over the protests of both Quillen 
and Darnell, who well knew that if Titus returned to the busine.ss 
after his long absence he would most certainly disrupt the organiza-
tion built up while he was away as well as cause confusion in the 
business management; however, Titus insisted upon having his way 
and when the suspicions of the other two partners became a reality, 
Quillen gave notice in May, 1933, calling for a dissolution of the 
company to be effected by January 1, 1934. Efforts were made to 
reach a fair and equitable dissolution and settlement with the result 
that a division of the real estate was agreed upon, and Titus took 
charge of the property chosen by him, known as the Ellis Farm, and 
started a nursery thereon, subsequently to be abandoned by him, and 
thereupon the plan fell through. ( R. 417). 
On December 27, 1934, Titus instituted his suit for dissolution 
and settlement of the partnership; however, eleven days after the 
institution of his suit in a conversation with Darnell, Titus offered 
to take a gross price of $40,000.00 for his interest in the nursery 
business, and at the request of Darnell, Titus reduced his offer to 
writing and signed it, from which a formal written contract was en-
• 
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tered into on January 8, 1935, whereby Titus sold and Quillen and 
Daniell purchased for the gross price of $40,000.00 and the assump-
tion of the payment of the obligations of the firm, the one-half in-
terest of Titus in the partnership business, including the good will, 
lands, nursery stock, machinery, equipment, accounts and bills receiv-
able, etc. ( R. 664). 
Titus' interest in the partnership under the plan agreed upon by 
the firm members was a one-half interest and was always maintained 
and treated as a one-half interest; he yearly enjoyed the benefits of 
his half interest, and he frequently referred to his one-half interest 
testifying as follows: (R. 444 ). 
Q You let Mr. Darnell into the partnership by sell-
ing him a one-fourth interest that you owned, is that right? 
A Yes. 
Q And then you owned one-half, and Messrs. Darnell 
a~d Quillen each owned one-fourth. You continued your 
old partnership contract, that you and Mr. Quillen had on 
February 7, 1922? 
A With the exception that the sa~aries were raised 
to $150. 
Again in his testimony Titus says: (R. 491) 
Q There was no agreement on the part of Mr. Quil-
len or lVIr. Darnell that you would go back to work? 
A There didn't have to be. I owned half the nur-
sery ..... 
Further on in his deposition (R. 512) he was asked: 
Q Y ott had a right whether the other two partners 
wanted you or not? 
A I had just as n1uch right as they had. 
Q V+/ as .that your attitude, irrespective of the result? 
Y ott were going to have your way? 
A I had a right to have my way. 
Q Because of your half ownership you were going 
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back and do these ordinary duties in connection with the 
nursery? 
A Sure. It made no difference what they thought, 
didn't make no difference what they did. 
Counsel for Titus in conducting his examination referred to the 
one-half ownership at ·the following pages in the record : R. 64; R. 
71; R. 162; R. 163; R. 164; R. 184; R. 187; R. 230; R. 265; and 
R. 280; and in his cross examination of Biller beck ( R. 71) with 
reference to the incorporation of the business in 1934 developed the 
one-half ownership as follows: 
Q Now, Mr. Titus was the owner of one-half interest 
in this business as then constituted, was he not? 
A The partnership? Yes. 
Q And .Mr. Quillen owned one-fourtl:i and Mr. Dar-
nell the other one-fourth, that is correct, isn't it? 
A Yes. 
From the written contracts, the ten year plan of operation, and 
from the mouth of the plaintiff himself, and of his counsel, Titus' 
interest in and to the business qf the partnership was defined and 
fixed as and for a one-half ownership or interest, nothing more, 
nothing less, and was treated and l:"egarded by all alike and questioned 
by no one, either before or after Titus sold his ~nterest to his partners. 
THE PERSONAL ACCOUNT OF G. N. TITUS 
At the time of the sale by Titus of his half interest in the firm, 
Quillen and Darnell, by the contract of January 8, 1935, excluded 
and reserved "the account of George N. Titus with the said partner-
ship" and "any claims or demands of the partnership against the 
said George N. Titus" for settletnent in this suit, the contract further 
providing that Titus 
"will pay any sum found owing by him to the partnership," 
to Quillen and Darnell. 
It has been pointed out above that the account referred to, men-
·/ 
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tioned in the bill as "his personal account" ( R. 4), is in fact the 
drawing or personal account of the said Titus (R. 642), not the in-
vestment or capital account. An analysis of the account showing all 
money and property used and appropriated follows : 
Nursery Accounts 
Year Money Stock Collected· Gas & Oil Misc. 
1924 55.60 
1925 18.76 4.00 13.85 
1926 8.30 46.10 .30 54.51 
1927 3,500.00 3.00 17.34 59.87 
1928 500.00 19.95 58.24 48.18 
1929 2,000.00 49.37 
1930 1,650.00 7.50 41.25 
Nursery Accounts 
Year Money Stock Collected Gas & Oil Misc. 
1931 4.95 25.00 36.53 .60 
1932 29.79 
1933 900.00 9.08 .50 5.56 54.21 
1934 2,600.00 15.43 16.50 
11,150.00 142.57 92.94 221.04 247.72 
TOTAL OF ALL ITElVIS, PLUS NOTE CHARGED AGAINST 
TITUS OF $1758.91, $13,613.18 
Titus was entitled to credits for salary earned beginning wit_h 
June, 1924, when the partnership was organized, to and including 
November, 1926, the date Titus left the business, aggregating 
$4425.00 which includes the inadvertently omitted item of salary of 
February, 1926, of $150.00, as appears on the personal account. 
(R. 642). 
Titus' withdrawals frmn the partnership bank account were fre-
quently on counter checks, not on the firm checks, and on several 
occasions his withdrawals created overdrafts at the bank for the 
company and made a difficult and embarrassing situation for the 
partners. (Titus, R. 530, 539-40; Billerbeck R. 66-7). 
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The aggregate of property used, money collected and retained, 
cash withdrawn and other items was $13,613.18, principally appro.-
priated and withdrawn by him during the eight year period begin-
ning with 1927 while he was absent and never engaged in profitable 
service with the company, although he did attempt to become active 
again in February, 1933 and 1934, against the best interest of the 
company and over the protests and objections of his two partners. 
The above table, of course, does not include the profits and 
losses of the firm for the reason as heretofore stated. As shown by 
the record, the profits or losses at the end of the business year were 
computed, and then apportioned between the partners, one-half to 
Titus and one-fourth each to the other two partners, and the profits 
were re-invested by the partners and were included in the investment 
of capital accounts, not in the personal account. 
Ordinarily profits are shared equally in the absence of a con-
tract to the contrary, but in this partnership the earnings were divided 
in proportion to the investment of each partner. When a dividend or 
distribution to the partners was made, it was charged against the in-
vestment account. ( R. 66). 
Titus never complained of being charged with the tnoney used 
or the property appropriated belonging to the firm. He recognized 
the fact that he was indebted to the firm as shown by the account, 
although he contended in his deposition that his drawings were for 
salary due him, (H. 420-21, 484 ), and at R. 534 he testifies: 
Q You were drawing very liberally on the account of 
. Titus Nursery Company in September and November of 
1934, were you not? 
A I only drew what was coming to me as salary. 
Q \i\!ha t salary ? 
A $200 per month. 
Q Who did you have an agreement with that you 
were to get $200 a month? 
A I didn't have to have an agreement. 
Counsel for Titus in taking testitnony recognized that the ac-
count against Titus was justly due and properly chargeable to him 
claiming that Titus should be given credit for unearned salary: 
(R. 82) 
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Q If Mr. Titus had been paid salaries from time to 
time as the other partners he wouldn't have been indebted 
to the company, would he? 
A If he hadn't increased his withdrawals above what 
he actually would have drawn. 
Q The cutting off of the payment of any salary to 
Mr. Titus is the whole reason why he has what purports to 
be a debit balance to the partnership now? 
A I would think that the drawing of checks would' 
bring about a debit balance rather than ... 
Q The point is that he didn't draw any more than his 
salary would have amounted to over that period? 
A I haven't computed that, I don't know, it n1ay 
figure out one way or the other. 
Snyder, a witness for Titus, examined the personal account 
against him and was unable to point out any error (R. 568-9), 
and witness admitted the correctness of the debit balance against 
Titus was $7923.51 (R. 572) as shown by the personal" account, and 
also testified as follows at R. 589 : 
Q The reports and books during your employment as 
chief accountant and head bookkeeper are correct, so far 
as you know? 
A Yes. 
Q And the partners have been charged properly with 
withdrawals and their accounts have been kept straight? 
A Absolutely. 
Q 1\IIr. Quillen didn't have anything to do with the 
bookkeeping, that was under your supervision and control? 
A He didn't make any effort to do so. It was left 
to me. 
And this same witness states that Titus talked to him frequently 
about the business, that he gave Titus any information he desired, 
and furnished him with a copy of the balance sheets for the years 
1932, 1933, 1934, and 1935. (R. 596). 
This same witness, who came voluntarily to testify for Titus, 
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states with reference to the payment of a dividend or a distribution 
between the partners: (R. 575-6) 
Q I wish you would examine Mr. Titus' account and 
see whether or not you find an item which was in the form 
of a dividend of distribution of profits charged to him in 
the sum of $1000.00. 
A On January 1, 1929, according to the record here, 
a check of $1000.00 was issued in Mr. Titus' favor. 
Q Is that charged to Titus Nursery Company? 
A Charged at journal page 128. What is was for is 
not stated on the record. 
Q If the partners received the same, as a bookkeeping 
proposition, if the partners received a dividend, that divi-
dend should not have been charged to Mr. Titus individ-
ually so that he had to return it to the company, should it? 
A No, sir. If it were in the shape of a dividend, it 
would be properly charged against capital accounts, not 
their personal accounts. 
Q And it would have been charged against the profits 
of the company? 
A Not necessarily. In a sense it would be. It would 
not be in a question of the fa_ct that the surplus, if any, 
was divided in proportion to their holdings, and distributed 
not to their personal, but to capital accounts. 
Q A distribution of the kind is not chargeable for 
the purpose of collecting it back from the partners? 
A No, sir. Not if it turned out as a dividend. 
Q And if it is a dividend it is not properly charge-
able to Mr. Titus' account? 
A No. 
It would seem, that if there were errors or anything wrong 
with the Titus account or any departure .from the accepted method 
and plan of conducting the business adopted by the partners, Snyder, 
_an adverse witness who had been "let out" by the new company in 
August 1.0, 1935, would have discovered the mist~ke. He was a 
skilled bookkeeper and accountant, and if there were any question 
20 E. 111. Quillen and f. 1\II. Darnell 7). G. N. Titus 
·about any of the items or the system employed by the firm it is reason-
able to conclude this witness would have indicated the error. 
Neither Titus nor his chief witness, Snyder, n~r his counsel 
present at the taking of the testimony at anytime ever questioned the 
correctness of the personal account, and the items thereof, except for 
a few small charges which were obviously proper and so reported 
by the Master ( R. 550-9; 572-3). The two accounts system with 
withdrawals of n1oney or appropriaction of property entered in the 
personal account of each partner and charged against him and carried 
as an obligation to the partnership, agreed to and acquiesced in by 
the partners themselves, was neither illegal, immoral, or wrong, or 
against public policy, and the contract rights thus established by the 
partners themselves made it binding upon the Commissioner to ac-
cept the account against Titus as true and correct, whether the en-
tries are designated as items in the partnership account or as debts; 
they were, in any event, claims and demands of the partnership against 
Titus and properly chargeable to his drawing account, reserved and 
embraced in the contract of sale for which Titus agreed to pay if 
the balance was against him. 
A partner is to be charged with all sums of money drawn from 
the finn as well as with all forms of its property appropriated and 
used by him. 30 Cyc. 740. 
"All money drawn from the firm by a partner, and any 
other firm property which has been appropriated to his in-
dividual use, or debts owing by him to the firm should be 
charged against him .... These rules as to the charging and 
crediting of a partner are often modified because of agree-
1nents bef1.oeen the partners, either in original articles, or 
later made, if in good faith." Rowley-Modern Law of 
Partnership, Sec. 729. (I tal. sup.) 
The plan or mannner of conducting the partnership agreed upon 
between the partners, or t!lse acquiesced in, will control in arriving at 
a settlement of partnership transactions. 
Stating an account may be modified by business usage of the 
firm. 30 Cyc. 739. 
Each partner is properly chargeable with all the debts and clain1s 
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which he owes or is accountable for to the partnership. Storey on 
Partnership-Sec. 348. 
The lVIaster in his first report ( R. 693) found the true balance 
against Titus as $7956.44, deducted the note and interest held by 
Titus and reported the balance due from Titus to the partnership as 
of January 1, 1935, of $5819.74; allowing the credit of $150.00, 
salary for February, 1926, a balance of $5669.74 remains. 
THE ACCOUNT AGAINST TITUS vV AS NOT 
EXTINGUISHED BY THE SALE 
The contract of January 8, 1935, expressly reserved the claims of 
each side against the other for adjustment and settlement, and the 
balance was to be paid by the person against '"'hom found. 
Ordinarily the sale of one partner of his interest in the firm to 
his co-partner carries with it all claims which the seller has against 
the firm, whether such claims be for capital, advances or accumulated 
profits, and it also relieves the seller fron1 all liability to the firm for 
overdrafts or similar indebtedness. This rule nta-)', of course, be va.r-
ied by the particular terms of the contract of sale. 30 Cyc. 457. 
In .~1ueller v. Sutter, 96 Iowa 80, 64 N. W. 665, Sutter purchased 
of lVIueller for $2789.00 his interest in the firm, the contract reading: 
"The party of the first part has this day bargained and 
sold unto the party of the second part his undivided one-
third interest in and to the ·general stock of merchandise, 
it1cluding fixtures and store furniture ..... also all of said 
first party's interest in all notes and book accounts now and 
heretofore belonging to the mercantile firm of Lebeck, 
lVIueller & Sutter ....... In further consideration of this 
agreement, the said second party agrees to pay the account 
of said first party, in the sum of $268.76 owing the firm 
of Lebech, lVIueller and Sutter." 
$1500.00 cash was paid and a note for $1289.00 was given by 
Sutter to Mueller; the note was not paid, and suit was entered there-
on, and Sutter filed a counter claim for $809.43, the personal account 
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against the seller for goods used from the firm stock, of which Sut-
ter assumed and promised to pay only $268.76. 
"The law is that when one partner transfers all his in-
terest in the assets of the firm to a continuing member of 
the firm, and receives in payment or in part payment there-
of the note of the purchaser, the maker of the note cannot 
set off an account apparently due the firm. from the mem-
ber whose interest was transferred. The parties, however, 
may be contract provide otherwise. Thompson v. Lo-we, 
111 Ind. 272, 12 N. E. 476; Houk v. Wa-ker (Ind. Sup.) 
"30 N. E. 1080. We are cited to no case where the facts 
are like those in the case at bar. It may be conceded that, 
ordinarily, the effect of such a sale, when there is no pro-
vision made· to the contrary, is to transfer to the purchaser 
the seller's interest in the assets of the partnership; and it 
will be presumed that an account held by the firm against 
the member selling out was adjusted in determining the 
value of the member's interest. His interest would be 
greater or less, depending upon the fact, and the amount of 
his indebtedness to the firm over its indebtedness to him. 
The presumption obtains until it is re-butted, and these 
principles of law are not in controversy between counsel." 
"The question is, does the contract rebut this legal pre-
sumption? We think it does." 
The court reasoned that the balance of $540.67-the difference 
between the amount assumed and the book account-was not intend-
ed to be treated as settled, and allowed it as a set off saying: 
"We must view the contract, not only in the light of 
what is written therein, but also having in mind that, from 
the language used, certain implications are raised, which 
are as much a part of the contract as that which is ex-
pressed therein." 
In Moores v. Bigelo1o, 158 Mass. 60, 32 N. E. 900, the court 
held that from the evi~ence the understanding or agreement between 
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the partners contemplated the payment of the balance carried on the 
books of the firm against the selling partner after the proper ad-
justment, of which $344.58 was paid over as that balance, and at 
the time the item of $2250.00 was omitted which should have been 
included. The omission was by mistake and rightfully corrected. 
It\ a sale by a partner of his interest in the company to his co-
partner where a reservation has been made of the account against 
the selling partner, it appears, that the courts have recognized the 
fact that the account of the selling partner w~s not adjusted and 
settled by the sale, and, therefore, held the selling partner liable for 
the balance found against him. 
In Linke v. Fleming, 66 Va. 704, full effect was given to the 
contract of sale in releasing the selling partner from a liability due 
the firm. 
In the case at bar, the account against Titus reflected itself in the 
book value of his half interest at something over $44,000.00, for 
which he asked his partners $40,000.00 gross and the assumption of 
all of the indebtedness of the firm; the balance in the personal account 
held against Titus at the time amounted to $7823.51 according to 
Snyder (R. 572), corrected by the Master to $7956.44 in his report. 
The contract of sale reserving the account embraced "the claims or 
demands" of the partnership against Titus, sufficiently comprehensive 
to preserve the account for audit r.n~ settlement in this suit, so in .. 
tended by both the seller and the purchasers, and never once question-
ed by Titus or his ~ounsel representing him at the taking of the 
evidence or filing the first seven exceptions, and the idea of question .. 
ing the ~ccount came as an after-thought. 
THE OPINION OF TIIE TRIAL COURT 
The decision on the Eighth Exception to the Master's report 
filed November 30, 1937, rested upon the rule in Summerson, Trustee, 
v. Dmzo'uan, 110 Va. 657, which was an action at law by the Trustee 
to recover upon a note evidencing an ·advancement made by the part-
. nership to Donovan, a partner, '"'rho subsequently sold his interest in 
the firm to his co-partner; the firm failed, and the liquidating trustee, 
Summerson, sued at Ia w to recover on the note as an asset in the 
assignment, but the decision was that an action at law could not be 
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maintained upon the note, and the rights of the Trustee could be fully 
protected in an accounting in equity-a decision strictly upon the 
form of the action, and not upon the merits of the case. 
In the Donovan case, the sale was "without recourse," thereby 
permitting the general rule of extinguishment, when no reservation 
of accounts is made in the contract of sale, to operate without re-
straint, or presumption of an adjustment or settlement of all matters. 
of the partnership. with the selling partner-a very different case 
from the one at bar, now in a court of equity, for a settlement of the 
reserved accounts on both sides according to the right and justice . 
within the case made by the evidence and the contracts involved. In 
the instant case the partnership was solvent, the sale was made of a 
half interest by one partner to his co-partners, the claims and demands 
of Titus against the partnership and of the partnership against Titus 
were expressly reserved in the contract of sale for auditing, not con-
sidered as extinguished or adjusted by the sale, the balance ascer-
tained was to paid under the terms of the contract of sale, the per-
sonal account of each partner was kept separate from the investment 
account of each, all withdrawals, or use of money or property, were 
charged to the partner's personal account and carried as an asset of 
the firm, reflecting in the net worth and as an obligation to the part-
nership, and of the admissions of Titus by word and act of his lia-
bility for the account against him, and from other distinguishing 
facts and circumstances, making clearly a cas~ so different that it is 
difficult to understand how the Chancellor, if he ever read ·and con-
sidered the evidence, and gave any thought \vhatever to the contract 
reserving the account, claims and demands from the effect of the sale, 
could have reached the conclusion that the rule applied in the Donovan 
case controlled the decision in this case. They seem, to the writer, 
to be as different as the proverbial day and night. 
Donovan in his sale protected himself from all claims and de-
mands of the partnership against him when he sold his interest with-
out recourse and relieved himself of liability to the partnership, leav-
ing only the claims of creditors of his firm to give him concern. 
The petitioners, therefore, submit, that the two cases, the one 
at bar and the Donovan case, are not in point, and the rule in the 
Donovan case has no application to the question involved in this suit. 
In citing R01.t'an v. Lam (R. 704), it is apparent, the trial court 
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was of the view that the rule. sometimes applied in ascertaining the 
value of the interest of each partner in the distribution of the assets 
of the firm was applicable to the instant case. Since the sale price 
agreed at $40,000.00 gross has fixed the value of Titus' one-half 
interest, and this gross sale price represented Titus' original input of 
capital and his half of the annual earnings of the firn1, reinvested from 
year to year by him in the business, and at the time of the sale in 
the form of lands, buildings, equipment, stock, etc., in fact an of the 
firm assets of every kind, including the account against him, ex-
cluded and reservect to be considered in the suit, it is difficult to un-
derstand how such a rule has any application here. 
The sale eliminated the necessity of auditing and reporting the 
account of either of the other partners, and it seems to be obvious 
that the principle applied cannot be used in respect to the Titus' ac-
count. If the assets of the partnership had been reduced to money 
and was in process of settlement and distribution the rule would be 
applicable. 
There ~vas no need or requirement why Titus' half interest or· 
ownership in the property should be ascertained and reported. The 
sale price agreed fixed the value of his interest, and the contract of 
sale rendered inoperative the rule, and furthermore this contract pro-
vided the claims and demands of each side should be reported, a 
balance struck, and if the balance were against Titus, he agreed to 
pay to Quillen and Darnell, whether reported as items or debts, and 
the rule, therefore, has no application to the facts and circumstances 
to the case at bar. 
THE TWO REPORTS OF THE MASTER COlVlMISSIONER 
The decree of February 25, 1925, (R. 23), referring the cause 
to the Master directed a report 
"including therein any and all just claims and demands of 
G. N. Titus against the partnership and any and all just 
claims or demands of the said partnership against the said 
G. N. Titus, which items in favor and against or acquiesced 
in by all of the parties and those which may be shown by 
evidence satisfactory to the Commissioner to be just and . 
owing." 
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From the contract of sale of January 8, 1935, the established 
practice of conducting the business during the ten year life of the 
firm, the admission of Titus of the correctness of the personal ac-
count against him, from all of the other contracts, exhibits, facts 
and circumstances, the Cotnmissioner found in a well written opinion 
in his fir~t report that the balance against Titus due the partnership 
was $5819.74 with interest from January 1., 1938; this report was 
filed on November 30, 1937. (R. 668). 
The sale of Titus' one-half interest to the other two partners 
made it unnecessary for the Master to consider the personal or in-
vestment accounts of -either of the other partners, and his work was 
limited to the ·consideration of the claims and demands of Titus-
against the partnership, and of the partnership against Titus-simply 
an auditing of those claims and balancing the one against the other 
as provided in the contract. 
Titus delayed filing his exceptions to the report and was finally 
_ required to file the same by December 30, 1937, and he then filed 
seven exceptions on the 29th day of December, 1937, (R. 695) and 
three days thereafter, on January 1, 1938, he filed the Eighth Ex-
ception (R. 697). The first seven exceptions were overruled, except 
for Exception One correcting the inadvertent omission of the $150.00 
salary for February, 1926; and the Eighth Exception complained of 
charging Titus' account with money withdrawn, aggregating 
·$11,150.00, rather than deducting the same each year from Titus' 
partnership profits, the profits under the plan of operation adopted 
by the. partners having been ascertained each year when the books 
were closed, apportioned to each partner, and by him reinvested in 
the business and ·carried in his capital account; in this exception noth-
ing is said about the gas and oil used amounting to $221.04, money 
collected and kept of $92.94, coal used of $142.45, nursery stock sold 
and money kept of $142.57, as well as other items amounting to 
$105.27 appearing on the books charged to Titus in his personal ac-
count, together aggregating $704.27. See Table supra P. 17. 
The court sustained the Eighth Exception on the theory that the 
said withdrawals should have been reported as items in the Titus 
account rather than debts, and re-comn1ittecl the cause to the Master 
by a decree of April 18, 1938. ( R. 710). 
The second report of the Master was filed on May 19, 1938, 
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(R. 713) in which the Master again found against Titus for $5681.98 
with interest, substantially the same amount as in the first report; or 
else if Titus was not to be. held accountable for the money and prop-
erty appropriated and used belonging to the firm, under the terms of 
. the contract of sale of his half interest to Quillen and Darnell, the 
accounts practically squared between the two sides. 
The Chancellor, in his decree of June 10, 1938, was wrongfully 
of the opinion that the second report of the Master was not responsive 
to the recommittal, refused to confirm it, and rel~eved Titus of all 
liability by reason of his personal account to Quillen and Darnell for 
firm money used and property appropriated as found by the Master 
.in his first and second reports, and thereupon decreed against the 
petitioners on the partnership note of 1927, held by Titus subject to 
a credit thereon, along with the costs of suit. The court by this rul-
ing in effect held that the account against Titus on the books of the 
firm at the time of the sale had been extinguished or adjusted and 
settled in the sale, although the contract expressly provided for the 
payment of the account by Titus to Quillen and Darnell; and on the 
other hand the court held that the note of the partnership payable to 
Titus had not been extinguished or adjusted in the sale. For the 
purpose of exacting the payment of the note with interest the Chan-
cellor gave the contrm:t effect, but for the accounts, claims and de-
mands Titu~ agreed and promised to pay to Quillen and Darnell, the 
court relieved hitn of all responsibility. 
The Master, R. E. R. Nelson, is an able lawyer of long exper-
ience in business matters and recognized as the best accountant at the 
bar, and both reports were made after painstaking and careful con-
sideration of all of the evidence, facts and circumstances with a true 
and correct construction and interpretation of the contract of sale as 
a basis for his findings, and by reason thereof the petitioners charged 
that the Chancellor's action was arbitrary and is not supported by 
the record, in fact the decree is contrary to the evidence. 
This court said in Roa.rk v. Shelton, S. E. Vol. 194-No. 6 P. 
681, speaking through Mr. Justice Gregory: 
"When exceptions are filed to the report, it is the duty 
of the court to examine the evidence and review the con-
clusions of the Commissioner and ascertain whether they 
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are supported. If they are supported by proper evidence, 
the court does not possess the arbitrary power to overturn 
them." 
It is charged that the Chancellor ignored : 
1. The partnership contract between the partners by which the 
business was built during the ten year life of the partnership; 
2. The two accounts established, one the personal or drawing 
account, the other. the investment account; 
3. The ascertainment of the profits at the close of the business 
year, the apportionment thereof between the partners and the rein-
vestment of each parfner of his share in the business as capital; 
4. The admission of Titus of the correctness of the balance 
against him but for several small items; 
5. The taking of evidence after the sale in preparation of the 
case by Titus on the theory of his liability for the account; 
6. The contract of sale of January 8, 1938, whereby Titus ex-
cepted and reserved his claims and demands thereof against the part-
nership, and the partnership reserved the claims and denmnds against 
Titus, among which was the account in question, the balance of which 
account Titus promised to pay; 
7. The sale of Titus of his half interest in the partnership; and 
8. Many other facts and circumstances disclosed by the record, 
all ignored, to the end that the court made out. and stated a better 
case for Titus than he even contended for or was able to state or 
establish himself. 
Even in settlmg partnership accounts fixed rule~ will be modified 
by the facts and circumstances in order that justice may be done, as 
said by Parsons on Partnership, 2nd Edt., Sec. 111, P. 537: 
"As to the manner of taking an account, the first re-
mark to be made is, that the parties themselves may regu-
late this, and the cotirt will respect their agreement. This 
may be contained in the original articles, or in subsequent 
agreements. Or it may be derived from their practices. 
\Vhere partners have, for a considerable time, settled their 
accounts in a certain way and upon certain terms, it is ob- · 
viously reasonable to infer that this was their agreement 
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and understanding. Equity will draw this inference, and 
direct the account to be taken in a similar manner. Indeed, 
this evid·ence from custom, or firm conduct and acquies-
cence, is even stronger than that of expressed agreement..." 
And the same author at P. 542 says: 
"In regard to the terms of the account and settlement, 
and the charges, credits, or allowances to be made, it has 
been conceded by the highest authority, that specific rules 
are of little use, because the justice of every case requires 
that its ·peculiar facts and merits, the nature of the trade, 
and all the various circumstances which affect the rights 
of the parties must be taken into consideration in deducing 
what they are or should be ... " 
The Chancellor, it is charged, completely ignored the facts and 
circumstances in the case, and particularly the contract of sale, and 
arbitrarily entered the decree complained of. · 
THE JUDGMENT AGAINST QUILLEN AND DARNELL 
The personal account of Titus had a balance in it on the 21st 
day of May, 1925, amounting to $1758.91 and was closed with a note 
of the firm payable to Titus, and when due the note was brought to 
the office and renewed, to which was added the interest of $95.60 and 
an item of $530.00 due Titus from Darnell, making a total of 
$2384.57 as of January 1, 1927, for which a partnership note. was 
given payable on demand with interest upon which Titus credited 
$500.00 on the 12th day of December, 1930. (R. 53). 
On February 8, 1927, Titus withdrew $500.00, on December 1, 
$1000.00, and on December 19, $2000.00, together making $3500.00, 
considerably more than necessary to pay the note, and he neither 
credited the note with any part of the withdrawals or the money 
used, nor did he bring the note to the office for entry on his account, 
nor did he surrender and cancel the note; he withdrew funds in 1929, 
1930, 1933 and 1934 in substantial amounts, which with his with-
drawals in 1927 amounted to $11,150.00 of money alone used in ad-
dition to other property and firm assets appropriated to the extent of 
$704.27, thereby paying and cancelling his note many times over, and 
yet from year to year Titus was receiving and reinvesting his half 
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of the profits in his capital account with the firm. 
Titus, as a partner in the firm, was required to deal at all times 
with the utmost good faith; yet he withheld an interest-bearing note 
while his personal account was overdrawn and bearing no interest, 
and at the same time he was receiving half of the profits on his half 
ownership in the firm. Counsel for Titus in the cross examination of 
Billerbeck ( R. 76) develops the impropriety of rendering judgment 
against Quillen and Darnell on the note where it is said : 
Q Now, this note that the company owed Mr. Titus, 
and still owes him, he left that money in the business, and 
he had a perfect right to have it at any time he demanded 
it, didn't he? 
A I wouldn't say that he left it in the business when 
his , personal account or drawing account was showing 
charges which would more than offset the face amount ·of 
the note; I don't know whether you would call that leaving 
it in the business or hot, it would be simply bringing the 
note for application to his account. 
Q Well, now, let's take your statement here, May 1, 
1925, he didn't owe the company any money, did he? 
A No, but he did on December 1, 1927, or December 
19, 1927. 
Q When was the note first given? 
A The note was first given on May 31, 1925; that 
note was given him as a matter of fact to balance his ac-
count. 
Q Now, at what point, counting in the obligation the 
company owed Mr. Titus, did he become indebted to the 
company? 
A He was evidently, without going back to run it 
through an adding machine, he was evidently indebted to 
the company approximately $750.00 on December 17, 1927, 
at which time Mr. Darnell gave me an order to credit Mr. 
Titus, and charge to Mr. Darnell's account in the amount 
of $1250. 
It would. seem, that under the circumstances, it was the duty of 
Titus to surrender the note for cancellation, and what should have 
been done this court of equity ought now to do for him-cancel the 
note, or else treat it as a credit as was done by the Master in audit-
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ing the accounts in this case; otherwise the effect of his action is to 
permit him to collect the note twice, once from the partnership when 
he was a member, an now from the purchasers. 
The first Maxim of equity mentioned by Mr. Pomeroy in his 
Equity J urisp., 4th Edt., is that · 
"Equity regards that as done which ought to be done," 
saying in Sec. 364: 
"So far from the maxim being confined to express ex-
ecutory contracts, and to those dispositions of property 
which give rise to an equitable conversion, it has been ap-
plied by the most eminent courts to all classes of equities; 
to every instance where an equitable ~(ought" with respect 
to the subject-matter rests upon one person towards anoth-
er; to every kind of case where an affirmative equitabie 
duty to do some positive act devolves upon one party, and a 
corresponding equitable right is held by another party." 
The Chancellor treated the claims of money used and property 
appropriated by Titus belonging to the firm as settled and extinguish-
ed in the sale, and for what reason the same rule is not applied to 
the note does not appear. Ordinarily the sale extingl.tishes all the 
claims and demands on both sides, whether for salary, money loaned 
or advances made to the partnership, or claims of the partnership 
against the selling partner, in the absence of a contract reserving the 
respective claims and demands; however, if the contract of sale re-
serves the claims and demands, the courts have uniform~ly· respected 
the provisions thereof an·d have enforced the same according to the 
true intent and meaning of the said contract. 
The trial court gave effect to the reservation with respect to the 
note in question, but arbitrarily ignored the provisions of the con-
tract as to the "claims and demands" evidenced by the account 
against Titus; therefore, it is respectfully urged that the Chancellor 
was in error in rendering judgment against Quillen and Dam~ll on · 
the said note with interest and costs of suit. 
But the curious facts about the judgment is th~ method em- . 
ployed by the Chancellor in arriving at the amount thereof ( R. 725) : 
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"There is deducted from $7,956.44, the balance of ac-
count found against Titus in Commissioner Nelson's first 
report, the sum of $7,650., the aggregate of Titus' said 
withdrawals, and also the sum of $150., with which addi-
tional sum the decree aforesaid directed Titus to be credit-
ed, the result being a debit against 'I'itus of $156.44; and 
said debit balance of $156.44 is deducted from the sum of 
$3,024.66, found by the 1\llaster Commissioner in said first 
report as the amount on January 1, 1935, owing upon the 
note held by Titus; the remainder, $2,868.22, as of January 
1, 1935, constitutes the amount to be paid to G. N. Titus by 
E. M. Quillen and J. M. Darnell under their agreement." 
The sum of $7,650.00 is used as the aggregate of Titus' with-
drawals, omitting $3500.00 withdrawn in 1927, tnaking the $11-,150.00 
complained of in the Eighth Exception, all of which withdrawals of 
money are proper charges in the Titus personal account for which 
Titus is liable to the petitioners. 
THE EQUITIES CONSIDERED 
The record discloses that T~tus had but little money when he 
came to Virginia fron1 Nebraska in 1921, contributed stock as cap-
ital in forming the partnership with Quillen in 1922 valued at 
$10,500.00, much of which was not paid for, sold a one-third of his 
three-fourths interest to Darnell in 1924 at $7000.00, was active in 
the business for two years and about four months, for which he re-
ceived salary of $4425.00, appropriated property of the firm at 
$704.27, withdrew beginning with the year 1927 through 1934 firm 
money to the extent of $11,150.00, was paid a dividend of $1000.00, 
and sold his half interest in the firm for $40,000.00, a total of 
$64,279.27-a splendid return on a small investment with an actual 
employment of two years and four months-directly resulting from 
the excellent business management of Quillen assisted by Darnell. 
The reinvestment of the partners of their profits in the business 
mad~ it possible for the expansion, growth and development thereof ; 
otherwise there would have been no sale of Titus' interest at the 
gross price of $40,000.00. 
Titus shared in and received one-half of the profits of the busi-
ness throughout the ten year existence of the company; Quillen and 
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Darnell, who were in active charge of the business, received a one-
fourth shar~ each of the earnings, and these shares were re-invested 
in the business along with Titus' earnings. The personal or drawing 
accounts of both Quillen and Darnell had surpluses therein ranging 
from $800.00 to $2000.00 (R. 586) according to Snyder, while on 
the other hand Titus' personal aceount, beginning with the year 1927 
for eight years, always had a deficit in it extending to the sizeable . 
sum of $11,150.00 when he sold out in January, 1935, and in addi-
tion thereto he ha·d appropriated firm property to the value of $704.27 
and had a note of $1758.91 charged against him. 
This is also pointed out to the court : The book value of the Titus 
half interest when he sold out in January, 1935, was in round num-
bers $44,000.00, for which Quillen and Darnell paid the gross price 
of $40,000.00, and took the risk of the assets and the losses inevitably 
involved as illustrated by Snyder, ( R. 585-86) ; the table at P. 11 of 
tnis brief indicate~ the earnings, one-half of which each year were 
re-invested by Titus in his capital or investment account without any 
deduction whatsoever of his withdrawals appearing in the table at 
P. 17 and 18 hereof, from which it is evident that Titus' earnings 
were computed, set aside and invested and added to his capital ac-
count without any consideration whatsoever of his withdrawals, an<;l 
by reason thereof he profited substantially each year as against the 
other two partners if he is not required to account and be held liable 
for the balance found again_st him in his personal or drawing account. 
Titus accepted the profits for the ten years, reinvested the same 
in the business thereby maintaining his half ownership therein, sold 
out on that basis to his partners at $40,000.00 gross, made out a case 
on the theory that the account against him was due and owing, ac-
knowledged it as a debt, and in equity and in good conscience he 
should be required to pay the balance found against him in the report 
of the lVIaster. 
This court has always favored the administration of substantial 
justice, and lately there has been a tendency to disregard technicali .. 
ties to the end that substantial justice may be attained in each case 
as nearly as humanly possible. The court said through Mr. Justice 
Browning in J(iser v. Am,algmlw.ted Clothing C ompa.ny, S. E. 194-
No.6; P. 728: 
''Contracts and agreements which constitute the foun .. 
dation of business relations among persons and interests are 
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made to be kept, not broken. If this were not so, faith in 
men's transactions in the commercial and trading world, 
indeed in all the material activities of life, would be so 
shaken as to imperil the structure -of business existence. 
Regard for the faithful performance. of contracts has the 
sanction of the law. Those who violate their contracts to 
the hurt and detriment of others with whom they contract 
must answer in same appropriate way fo~ the injury done." 
And this principle was again reiterated by Mr. Justice Spratley 
in J,Vatson v. Coles, S. E. Vol. 195-No. 5, P. 506, where it is said: 
"The object and desire of this court is to arrive at sub-
stantial justice as closely as is humanly possible. The court 
is so inherently opposed to fraud and corruption, that it is 
keenly sensitive to every suggestion, that it is keenly sensi-
tive to every suggestion of wrongful collusion between 
parties." 
Justice is the desire to render unto every man his own, and that 
.which is in conformity with justice ought to be the foundation for _all 
judicial decisions. 
A SUMMATION OF THE TITUS PERSONAL ACCOUNT 
It is both convenient and of value to summarize in a table (from 
Exhibit W. J. B. 1, R. 642) the personal account of Titus as follows: 
Year Debits Credits Dr. Bal. Cr. Bal. 
----
1924-25 1972.78 3019.98 1047.20 
1926 113.90 1655.14 1541.24 
1927 3580.21 1250.00 2330.21 
1928 624.17 624.17 
1929 2051.92 2051.92 
1930 1698.75 1698.75 
1931 67.08 67.08 
1932 29.79 29.79 
1933 969.35 969.35 
1934 2677.73 57.05 2620.68 









Balance due on personal account according to the 
above table 
Balance due on personal account as found 
by the Master in first report $7956. 44 
Less salary item of February,. 
1926, inadvertently omitted $150.00 
Less mistake in addition 2. 93 
Corrected balance 









Balance debit to personal account January 1, 1935 ........ $4779. 05 
Interest on $4779.05 from January 1, 1935, to 
January 1, 1938, 860. 28 
TOTAL AMOUNT DUE FROM G. N. TITUS 
JA~UARY 1., 1938 ................................ $5639.28 
The balance of $5639. 28 shown above is made up of "the ac-
counts, claims and demands" specified in the Sixth Clause of the con-
tract of sale, excluded and reserved from the force and effect of the 
sale by Titus of his half interest to Quillen and Darnell, representing 
the withdrawals of money and property, and whether designated as 
"items" or "debts" in the Titus personal account is immaterial; the 
results are the same in either event, and as "claims or demands" in 
the account they were not extinguished, adjusted, or settled, but re-
served for payment by Titus as agreed, and by the terms of his con-
tract he should be required to make good his promise. 
IN CONCLUSION 
The petitioners, therefore, urge upon the court that the very 
right and justice of the case as clearly shown by the record is with 
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them; and by reason thereof, and of their contract of January 8, 1935, 
reserving the account against Titus adn1itted by him to be due and 
owing, and of all the facts and circumstances of' the case, they are 
confident of the right and justice of their position, and a judgment 
should be rendered against Titus upon the first report corrected of 
Master Commissioner Nelson for $5639.28, with, interest from Jan· 
uary 1, 1938, and the costs of this suit. 
For the foregoing reasons and such others as may be properly 
assigned at the hearing, your petitioners pray that an appeal and 
writ of supersedeas may be awarded then1 to the decrees complained 
of, and that the said decrees may be reviewed and reversed and final 
judgment entered here for $5639.28 with interest from January 1, 
1938, and al! costs. 
A copy of this petition, which will be relied on as the opening 
brief, has been delivered to Messrs. C. G. Quesenbery and J. M. 
Perry, attorneys for the complainant, Titus, on the 27th day of July, 
1938. 
And your petitioners will ever pray, etc. 
G. H. BRANAMAN, Counsel 
vVaynesboro, Virginia 
E. 1\11. Q DILLEN 
J. M. DARNELL 
By Counsel 
I, G. H. Branaman, an attorney practicing in the Supreme Court 
of Appeals of Virginia, do hereby certify that in my opinion the de-
crees complained of, entered by the Circuit Court of Augusta County 
in the chancery cause of G. N. Titus v. E. M. Quillen and J. M. 
Darnell, of which the record is annexed, should be reviewed by the 
Supreme Court of Appeals of Virginia. 
Giveti under my hand this the 27th day of July, 1938. 
Received July 27, 1938 
lVI. D. WATTS, Clerk 
G. H. BRANAMAN, Attorney 
Appeal and supersedeas awarded. Bond 1000.00. 
8/15/38 H. B. G. 
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RECORD 
1* *VIRGINIA: CIRCUIT COURT OF AUGUSTA 
COUNTY 
Pleas before the Circuit Court of Augusta County on the lOth 
day of June, 1938. 
PRESENT : Hon. J os. A. Glasgow, Judge of said 
Court. 
G. N. TITUS ................... ! •••••••••••••••••••• Plaintiff 
v. 
E. M. QUILLEN AND J. M. DARNELL ............. . Defendants 
Be it remembered that heretofore, to-wit: on the 27th day of 
December, 1934; came the plaintiff in the Clerk's Office of said Court 
and filed his Bill in Chancery against the clefendants, which Bill, with 
the endorsement thereon, is in the words and figures following, to-wit: 
BILL 
Your complainant, G. N. Titus, respectfully represents that on 
the 7th clay of February, 1922, your complainant entered into articles 
of partnership with one, E. 1\1. Quillen, for the purpose of conducting 
a nursery business for the growing and selling of nursery stock 
2* at a nursery which was then *being operated located between 
\Vayneshoro and Lyndhurst; a copy of the said articles of 
partnership is herewith filed, marked "Exhibit 1"; 
That according to the said articles of partnership your complain-
ant owned a three-fourths interest in the said business, and the said 
E. M. Quillen owned a one-fourth interest; that on the 21st day of 
July, 1924, the other defendant, J. lVI. Darnell, became a partner in the 
firm by articles of partnership, the purpose and business of the part-
nership to be the same as that formerly operated by the previous part· 
nership; a copy of such articles being herewith filed,. marked "Exhibit 
2," both of which said exhibits are asked to be read as a part of this 
bill; your complainant now owned a one-half interest, and the other 
partners a one-fourth interest each; 
That the style of the firm name for the purpose of this operation 
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was and is "The Titus Nursery Company" 
"The Waynesboro Nurseries" 
From that time on the company operated very successfully and in 
the.course of its business acquired large real estate holdings, consisting 
of the following: 
A farm near Lyndhurst, Virginia, known as the "I-Iartman 
Farm," containing 62 acres; a farm adjoining the I-Iartman farm, 
, located near Lyndhurst, known as the "Ellis Farm," containing 152 
acres; a farm lying South of the foregoing real estate, near Lipscomb, 
known as the "Koontz Farm," containing 216 acres; an orchard 
3* or farm lying adjacent to the Koontz *farm, known as the 
"Henderson Orchard," containing 75 acres; a certain lot lying 
and being in Blue Ridge Court, a sub-division to the Town of Waynes-
boro, for which the partnership paid the sum of $5,000; a farm located 
in Albemarle County, near the Afton Station, known as the "Boxwood -
Annex," containing 20 acres; a tract of land lying at Lyndhurst, Vir-
ginia, containing 10 acres, and having five houses thereon; a lot in the 
"Jefferson Park" sub-division to the Town of Waynesboro ; also an 
interest in certain lots located in the town of Culpep~r, Virginia; all 
of which said real estate is in excellent condition, in good state of cul-
tivation, and the improvements thereon ii1 good repair; and is worth 
a large sum of money. The partnership also has accumulated nursery 
stock, accounts receivable, and equipment and assets of large but 
undetermined value, their gross value of all assets being fixed on the 
January 1, 1934, statement, as $123,366.03. 
Under the terms of the partnership, your complainant for anum-
,ber of years, together with one of the other partners, E. lVL Quillen, 
operated the partnership, your complainant looking after the produc-
tion end of the business and the said E. M. Quillen directing the sales 
and the office, for which each of the partners was to receive the sum 
of $100.00 per month. Your complainant, so long as this condition 
continued, operated the partnership in a successful manner until in 
.............. , 19 ... , your complainant's health became somewhat 
impaired, and your complainant was unable to attend to the usual duties 
to which he had been accustomed. 
4* *Thereupon, one of the defendants, the said E. M. Quillen, 
stopped your complainant's salary, and any sums of money 
drawn by your cqmplainant were, your complainant believes, charged 
· to his personal account as a debt due and owing the company; and 
that the said E. M. Quillen further, by his own account, without con-
sulting your complainant, increased his O\vn salary by various large 
sums, and your complainant believes and charges that he is now 
receiving double or more than double the salary agreed upon; 
..... 
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That your complainant regained his health to such an extent that · 
he was able to attend to his duties, and desired to resume his place in 
the organization; that he proceeded to do so, but failed to receive 
any co-operation from the other partners; in fact, your complainant 
charges that they hindered and prevented him performing his duties; 
notwithstanding the fact that your complainant tried to resume his 
work and spent a great deal of time in and about the operation, the 
said E. ·M. Quillen still refused to permit your complainant to with-
draw any sum or sums as salary. Your. complainant charges that he 
has charged all such sums up to your complainant's account, and that 
he wholly refused and will not permit your complainant to pay him-
self, or receive any salary for his service. 
Your complainant further alleges that in lVIa y, 1933, the said 
E. M. Quillen gave your complainant notice (See "Exhibit 3"), accord-
ing to the original articles of partnership, that on or before 
5* January 1, 1934, a dissolution of the part*nership should be 
effected; that your complainant has tried many times, and has 
offered many different propositions to effect a dissolution of the part-
nership according to the notice, and so far all overtures have been 
refused and there appears to be no possibility of the partnership's 
being dissolved by the partners. 
Your complainant alleges and charges that since the aforesaid 
notice to effect the dissolution, your complainant has been prevented 
from entering into any of the affairs of the partnership, and that he 
can acquire no knowledge of such affairs, although he alleges and 
charges that there is important litigation and proposed contracts now 
pending affecting the partnership of_ which your complainant has no 
knowledge except what little has been acquired from employees of 
the partnership. 
Your complainant alleges and charges that in addition to termi-
nating the partnership by the aforesaid notice, the defendants have 
organized a corporation known as the "\i\Taynesboro Nurseries, Inc." 
for the purpose of taking over in some manner the business, good will, 
and assets, so far as is possible, of the Titus Nursery Company; that 
the said defendants, E. M. Quillen and J. M. Darnell have, or are 
about to enter into a contract for the sale of nursery stock belonging 
to the partnership, to the corporation which they have organized, and 
which your complainant knows nothing of, and in which he is not 
participating; that such contracts are for the sale of certain 
6* *assets belonging to the partnership at a price below the real 
value, the advantage being gained by the defendants at the cost 
of your complainant's interest; and your cmnplainant further charges 
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that the name used for the purpose of the corporation was and is a 
part of the trade name of the part~ership and that the two defendants 
have appropriated it to_ their own use to the great detriment of your 
complainant. 
Your complainant further alleges that he has certain sums clue 
him from the partnership on account of salary, notes, and nursery 
stock for which he is entitled to be paid. 
Your complainant charges that such action on the part of the 
two defendants will entail a tremendous loss to your complainant; all 
of which said actions, and things done, your complainant charges has 
effected the dissolution of the partnership in law. 
Therefore, your complainant prays that the said E. lVI. Quillen 
and J. M. Darnell be made parties defendant to this Bill, and required 
to answer the same, the oath, however, being waived, that the said 
partnership be declared dissolved, that a receiver may be appointed to 
take charge of the partnership books, papers, accounts, goods and 
effects, and to collect the debts due the firm, liquidate its obligations, 
and preserve and dispose of the assets of the partnership; and that a 
distribution of such assets may be made according to the law in such 
cases made and provided; that your complainant may be reimbursed 
for such sums as may be due him on account of salary, notes 
7* and nursery stock; and that such other things may *be done to 
the end that the said partnership may be dissolved; and that 
your complainant may have such other, further and general relief as 
the case may require or to equity shall seem meet. 
J. M. PERRY AND 
Respect£ ull y, 
G. N. TITUS. 
By C. G. QUESENI3ERY, 
J. lVI. PERRY, 
Counsel. 
C. G. QUESENBERY, p. q. 
Endorsement: Filed in the Clerk's Of-fice of the Circuit Court of 
Augusta County, Dec. 27, 1934. 
Teste: EARL McF. TAYLOR, Dep. Clk. 
8* *EXHIBIT I 
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THIS CONTRACT made this the 7th day of February, 1922, 
between G. N. Titus, party of the first part, and E. M. Quillin, party 
of the second part : 
WITNESSETI-I : 
That, vVhereas G. N. Titus is now engaged in the nursery busi-
ness near Waynesboro, in South River District of Augusta County, 
Virginia; and, vVhereas E. Ivi. Quillen desires to become interested in 
the said nursery business along \Vith the said G. N. Titus, and form a 
partnership between the parties hereto; and, Vvhereas, the stock owned 
by the said Titus which he desires to put into the partnership has been 
inventoried at the value of Eleven Thousand ($11,000) Dollars; and 
Whereas, the said Quillin puts into the partnership the sum of Three 
Thousand ($3,000) D.ollars in cash, and executes his note payable ten 
months after date for the sum of Five Hundred ($500) Dollars: 
Now, Therefore, in consideration of the premises, it is ~utually 
understood and agreed as follows: to-wit: 
First, the parties hereto do this day form a partnership in the 
Nursery business, heretofore owned and operated by G. N. Titus 
under the firm name of the Titus Nursery, located near Waynesboro, 
in South River District, of Augusta County, Virginia. 
9* *Second, the said Titus as assets in the said partnership 
puts in an inventoried stock of the valu_e of Eleven Thousand 
($11~000) Dollars, and the said Quillin puts in as assets of the part-
nership, the sum of Three Thousand ($3,000) Dollars in cash, and 
executes his note payable to the said Titus ten months after date for 
the sum of Five Hundred ($500) Dollars, thereby making the total 
agreed assets in the said partnership the sum of Fourteen Thousand 
($14,000) Dollars, in which the said Quillen has Thirty-five I-Iundred 
($3,500) Dollars, and the said Titus Ten Thousand Five I-Iunclred 
($10,500) Dollars, or three-fourths owned by the said Titus, and one-
fourth by the said Quillin. 
Third, the said Titus shall superintend the growing preparatiou 
of all nursery stock, and shall receive for his services One Hundred 
($100) Dollars per month, and the said Quillin shall do the necessary 
office work, act as salesman and manage the sales department of the 
said business, and he shall receive the sum of One I-Iundred ($100) 
Dollars per month. 
-Fourth, it is understood that all nursery stock now healed in for 
spring shipment in 1922, is the property of G. N. Titus and is not put 
in the partnership assets. 
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Fifth, the said Titus covenants with the said Quillin that the 
assets placed by him in the partnership hereby formed are free 
from any and all liens, and indebtedness of whatever kind and char· 
acter. 
10* *Sixth, in the event either.of the parties hereto de*sire to 
terminate this contract, theri six months notice in writing of the 
intention so to do shall be given. 
Witness the following signatures an~l seals. 
(Signed) G. N. TITUS 
(Signed) E. M. QUILLIN 
(Seal) 
( Ceal) 
Endorsement: Filed in the Clerk's Office of the Circuit Court of 
Augusta County, Dec. 27, 1934. 
Teste: EARL lVIcF. TAYLOR, Dep. Clk. 
EXFIIBIT 2 
This Contract made this the 21st day of July, 1924, between G. 
N. Titus, party of the first part, and J. M. Darnell, party of the second 
part: 
WITNESSETH: 
That, \Vhereas G. N. Titus is now engaged in the Nursery Busi-
ness near Waynesboro, Va., in South River District of Augusta 
County, and owns three-fourths of the nursery known as The Titus 
Nursery Co. and, Whereas J. 1\ti. Darnell desires to become interested 
in the said nursery along with the said G. N. Titus and E. M. 
11 * Quillin, the third party. The total inventory *of the said 
nursery is valued at Twenty-Eight Thousand ($28,000.00) 
Dollars, Twenty-One Thousand ($21,000.00) of which is the prop-
erty of G. N. Titus, one-third of which, seven thousand ($7,000.00) 
dollars is being conveyed to J. M. Darnell, party of the second part in 
c~msideration of twenty-five hundred ($2500.00) cash and four thous-
and and five hundred $( 4500.00) dollars in other property, giving 
j. M. Darnell one-fourth of the entire business. The said property 
being conveyed is free from all indebtedness. 
Witness the following signatures. 
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Seal G. N. TITUS 




Endorsement: Filed in the Clerk's Office of the Circuit Court of 
Augusta County, Dec. 27, 1934. 
Teste: EARL McF. TAYLOR, Dep. Clk. 
EXHIBIT 3 
Titus Nursery Company 
May 27, 1933. 
G. N. Titus and J. 1\IL Darnell, Partners in Titus Nursery Co. 
Waynesboro, Va. 
12* *I now find it both expedient and advisable that the part-
nership of G. N. Titus, E. M. Quillen and J. M. Darnell, known 
as the Titus Nursery Co. be dissolved and properties divided in such 
manner as to cause a minimum expense and inconvenience. I request 
a division be made not later than January 1st, 1934, or at an earlier 
date if such can be unanimously agreed upon and executed without 
causing any partner an unnecessary loss. 
I recommend that the partners of the Titus Nursery Co. call a 
meeting in the near future for the purpose of arriving at some plan 
for a division which can be carried out without the expense and ill 
effect of a court sale or division. 
·signed E. 1\II. QUILLEN, Partner. 
Copy delivered to]. M. Darnell, Partner. 
Endorsement: Filed in the Clerk's Office of the Circuit Court of 
Augusta County, Dec. 27, 1934. 
Teste: EARL McF~ TAYLOR, Dep. Clk. 
13* *ANSWER 
Joint and separate answers of E. M. Quillen and J. M. Darnell 
to a bill of complaint filed in the Circuit Court of Augusta County 
hy G. N. Titus, complainant. 
The respondents, reserving unto themselves the benefit of all just 
exceptions to tht;! said .bill, for answer thereto, or to so much as they 
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are advised it is material that they should answer, answer and say: 
1. That true it is, G. N. Titus and E. l\1. Quillen organized a 
partnership for the purpose of conducting a nursery business by their 
partnership agreement dated February 7, 1922, filed with the said bill 
as "Exhibit I," into which partnership came J. M. Darnell on July 21, 
1924, and thereafter the partnership business was successfully con-
ducted under the firm name of the Titus Nursery Company-never the 
Waynesboro Nurseries, Incorporated, as a part of the trade name-
and, was owned one-half by G. N. Titus, and one-fourth each by E. 
M. Quillen and J. Ivi. Darnell. 
2. That since the filing of t~e said bill by the complainant, the 
respondents by their contract of January 8, 1935, have acquired all of 
the assets of the Titus Nursery Company, real and personal, tangible 
and intangible, in which said contract among other things, it was 
agreed as follows : 
"Sixth : The parties expressly stipulate and agree, how-
14* ever, that there is excluded from the above sale and pur*chase 
the account of George N. Titus with said partnership, including 
any and all claims and demands of George N. Titus against the part-
nership and any claims or demands of the partnership against the said 
George N. Titus; that an account between these parties shall be settled 
in the pending chancery suit of George N. Titus against the parties of 
the second part in the Circuit Court of Augusta County and upon 
such settlement the party of the first part will pay any sum found-
owing by him to the partnership and on the other hand, the parties of 
the second part will pay any sum found owing by the partnership to 
the said Titus. · 
Seventh: Finally, it is agreed that a decree shall be entered in 
said chancery suit in vacation reciting the fact of the execution of this 
agreement between the parties and referring the ~ause to some master 
commissioner of the court for the settlement of said accounts, in which 
decree time shall be given to the defendants to file their answer and set 
up the claims of said partt'lership against said Titus, if any." 
From which it doth appear that the litigation involved has been 
limited to all claims and demands of the said Titus against the part-
nership, and of the partnership against the said Titus. 
3. That respondents say the business was started in a small 
way, with little capital, in 1922, by Titus and Quillen, producing 
nursery stock, principally fruit trees, the growing of which was in 
charge of the said Titus, and the office and sale department was 
I 
1-
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15* under the direction and management of E. M. *Quillen, at 
salaries agreed of $100.00 a month to each partner for services 
rendered, increased to $150.00 a month when J. lVI. Darnell was ad-
mitted as a partner, hut salaries were to he paid only for the services 
rendered to the partnership-not to inactive or absentee partners while 
rendering no material or profitable service to the company. 
4. That complainant was inactive, much of the time abs~nt in 
Nebraska, Kansas, Florida, and at other places, from November, 1926, 
until February, 1933, during which period he gave but little time, if 
any, to the partnership affairs, and neither earned, nor was he entitled 
to receive, any salary whatsoever during said period, although during 
this time he drew large sums of money from the partnership bank 
account and bought nursery stock, or sold nursery stock and kept the 
money, and us~d supplies and equipment, all the property of the part-
nership, aggregating $10,000.00 or more, all of which is properly 
chargeable to the complainant's account with the partnership. 
5. That it is not true, E. M. Quillen on his own account, without 
consulting the complainant, increased his own salary by various large 
sums of money; the complainant forgets that when he withdrew from 
the active par~icipation in the affairs of the partnership because of ill 
health in November, 1926, the burden of managing the business, not 
only of the office and sales department, but the direction and manage-
ment of the nurserjes, farms, etc., fell upon the said Quillen, 
16* *and, therefore, all the partners agreed that the salary of the 
said Quillen should be increased, commensurate with the 
additional services rendered, burdens and responsibilities assumed, and 
the respondents charge that the said Quillen has never at any time 
received an excessive salary, and if anything, he has been much under-
paid for the work done and results accomplished for the partnership; 
furthermore, with the coming of the adverse economic conditions, all 
salaries were reduced accordingly. 
6. That the respondents say, during the absence or inactivity of 
G. N. Titus from November, 1926, to February, 1933, an efficient 
office force, and an aggressive sales department was built up and 
maintained along with practical and profitable methods of production 
under the direction of Quillen, with the result that the company 
experienced its greatest period of growth, development, and expansion, 
and accumulated the principal part of the assets of the partnership, 
most obvious from the allegations of the complainant's bill and ex-
hibits therewith filed; that respondents f1:1lly realized from their l9ng . 
association with him that the complainant's knowledge of propagation 
was largely limited to fruit trees, his methods were different from those 
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established and profitably employed by the partnership and largely 
responsible for the company's success, and that the respondents well 
knew if the complainant persisted in resuming the work he performed 
prior to November, 1926, the partnership organization would be dis-
rupted and the company sustain serious losses, therefore, the 
17* *respondents were reluctant to have the complainant become 
active again in the partnership affairs, and they attempted to 
dissuade him from his avowed purpose, although they never at any 
time neglected to co-operate with him whenever such co-operation was 
·for the best interests of the partnership. 
7. That, further answering, the respondents aver and charge 
'the complainant was never a success as a propagator, knew but little 
about the art, could not produce at a profit for lack of ability to handle 
labor, never considered production cost, neglected to keep proper 
records in staking and labeling nursery stock, made. numerous promises 
and commitments involving the company, and never complied with 
them, or else made no report thereof, and himself frequently forgot 
such promises, and involved the company in a number of loose, 
unsound, and unprofitable transactions. 
8. That respondents charge when the cotnplaiqant announced 
his purpose of becoming active in the partnership business in Feb-
ruary, 1933, they opposed his active participation therein and made it 
plain to him that he would receive no salqry, and he is entitled to no 
salary as claimed in his bill~ because he has rendered no service of 
value to the partnership, but has been a positive detriment thereto, has 
caused heavy losses~ has disrupted the organization, has squandered 
time, labor, money, and materials of the partnership in attempting to 
devise and invent various kinds of so-called nursery equipment, 
18* and develop wholly impractical ideas: furthermore, in *the year 
1934 the complainant started a campaign against the respond-
ents among the employees, designed to induce the employees to sym-
pathize and co-operate with him in the formation of some kind of a 
nursery organization, thereby, creating much dissension and enttn1er-
able misunderstandings among the employees themselves, and between 
the employees and defendants, with a consequent loss in efficiency and 
decline in morale, and the complainant actually took possession of 
land then prepared and ready for the planting of nursery stock for 
the partnership, ousted the partnership therefrom, and with the labor, 
equipment and supplies belonging to the company, planted his own 
nursery stock therein, by reason of which other lands had to be pre-
pared and made ready for the plantings of th~ company, and resulted 
E. M. Quillen and 1. M. Darnell v. G. N. Titus 47 
in late plantings, and consequent damage and loss to the partnership. 
9. That further answering, the respondents aver and charge 
while the complainant was pretending to render service to the company 
in 1934, he was continually discussing his proposed suit against the 
respondents with various employees of the partnership, promising 
some of the foremen that he would make them Receivers, even the 
labor that he would increase their pay, told the editor of a local news-
paper in advance that he expected to sue the respondents, and immedi-
ately upon the filing of said bill and before the respondents were 
served with process, the complainant gave the news of his suit to the 
press and thereby broadcast the news to the world, to the damage and 
injury of the partnership business and to the aiel and encour-
19* *agement of the firm's competitors. 
10. That it soon became obvious from the attitude and 
activity of the complainant upon his return in February, 1933, that 
the business of the partnership would be wrecked and ruined if the 
said complainant were to continue his activities against and over the 
objection of the respondents, whereupon, Quillen gave notice of the 
dissolution, as from the bill and exhibit it doth appear, and thereafter 
the respondents co-operated in every reasonable and proper way to 
effectuate a dissolution and division of the partnership assets, and 
accepted a proposition of division made by the complainant, only to 
have other and impossible conditions imposed by him. 
11. That respondents deny the complainant has ever been pre-
vented from entering into the affairs of the partnership; the books 
and records of the company have always been open at all times for 
the complainant's inspection, and the respondents with the employees 
of the firm have been ready and willing to give the complainant any 
and all information requested, if he will but come and inquire. 
12. That it is true the respondents, with others, obtained a 
charter under the laws of the State of Virginia, incorporating Waynes-
boro Nurseries; with the view, as suggested, and consented to by 
the complainant, of organizing and transferring the assets of Titus 
Nursery Company, the partnership, to the corporation, but when the 
incorporators with some of the employees of the partnership, along 
with the complainant, met to organize the corporation, the 
20* complainant refused to go *along with the organizatiol}, or 
else attached unreasonable conditions and made the incorpora-
tion of the business impossible, subsequently respondent Quillen as-
signed his interest in the corporation and withdrew thet:efrom, and 
what nursery stock was afterwards sold to the corporation was made at 
satisfactory current prices to the advantage of the partnership, and 
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never has any nursery stock at any time, either at wholesale or retail, 
been sold to the said corporation at prices below the prevailing market, 
and the defendants again deny that the name Vvaynesboro Nurseries 
was, or ever has been, part of the assets of the partnership. 
13. That respondents aver and charge after the complainant 
injected himself into the business of the partnership in February, 
1933, agains~ the will and over the objections of the partners, he 
countermanded orders given to the nursery foremen by respondents 
to fertilize 200,000 growing peach trees, and over the objections of 
the respondents actually prohibited the nitrating of the said peach 
switches, by reason whereof, a great quantity of the peach switches 
did not make the growth and grade they otherwise would have obtained 
with proper fertilization, to the loss and damage to the partnership of 
at least $10,000.00, for which loss to the partnership, the complainant 
is wholly responsible; and, again after the growing apple crop on the 
Henderson place had been amply and timely sprayed, and needed no 
further application of spray the ,complainant ordered an addi-
21 * tional spray, irrespective of the prevailing weather *conditions, 
from which serious damage resulted to the growing apples, 
certainly to the extent of $1,000; further losses have been sustained 
by the partnership because of the mismanagement of the complainant, 
notably, the purchase by the said complainant of 125 bus. of dogwood 
-seed, a quantity sufficient to supply most of the nurseries in the 
United States, and the purchase of 50,000 winesap grafts, when 5,000 
was all that was needed, all to the loss of the partnership, for which 
the complainant is responsible and liable to account to the partnership 
herein, by reason of his gross mismanagement. 
14. That respondents aver and charge the partnership is in-
debted to them for agreed salaries earned from time to time and not 
withdrawn, to the said Quillen in the sum of $3,000.00, and to the 
said Darnell in the sum of $3,000.00, permitted by them, to remain 
in the said partnership to aid or assist the partnership in financing its 
business, while on the contrary the complainant was withdrawing large 
sums of money from the partnership bank ·account without reporting 
the satne to the office, and over the objection and to the great annoy· 
ance of the respondents, and at a time when the partnership was in 
need of its cash resources to meet the partnership demands. 
15. And, respondents say, that all averments and allega-
tions of the bill not hereinbefore admitted or denied are expressly 
denied, anV. the complainant is called upon for strict proof of all his 
charges. · 
22* \iVherefore, the respondents pray that this, their an*swer, 
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may, on the affirmative charges and averments, be treated as a 
cross-bill, that complainant be required to account for all money with-
drawn from the partnership bank account, for merchandise of the part-
nership used by him, or sold and the money therefor retained, for the 
use of the partnership lands, equipment, supplies, and labor, for his 
own benefit, that he be required to respond to the partnership upon the 
claims and demands of the losses directly caused the partnership as· 
above set out, and the respondents finally pray for all such other, 
further and general relief, to the end that there may be a full, final, 
complete, fair, and· equitable adjudication and settlement of all the 
claims and demands of the partnership and/ or respondents against 
G. N. Titus, and they will ever pray. · 
E. M. QUILLEN, 
]. M. DARNELL, 
By Counsel. 
G. H; BRANAMAN, Counsel. 
Endorsement: Filed in open court by leave of court, Feb. 25, 1935. 
Teste: EARL McF. TAYLOR, Dep. Clk. 
23* *DECREE OF FEB. 25, 1935 
This cause, which has been regularly matured at rules, came on 
this day to be heard upon the complainant's bill and the exhibits there-
with filed, upon process returned executed as to the defendants, E. lVI. 
Quillen and J. M. Darnell, upon the joint answer of the said E. M. 
Quillen and J. M. Darnell filed with leave of court in open court, and 
upon a copy identified by the initials of the parties therein appended 
thereto of an agreement entered into between the plaintiff and the. 
defendants dated, January 8, 1935, also filed in open court with leave 
of court, and was argued by counsel. 
Upon consideration whereof, it appearing to the Court that the 
partnership heretofore existing and described in the complainant's 
bill, between G. N. Titus, complainant, and J. M. Darnell and E. M. 
Quillen, defendants, has been dissolved by consent of all of the part-
ners; that the said G. N. Titus has sold to the said J. M. Darnell and 
E. M. Quillen aJl of his interest in and to the assets of said partner-
ship consisting of goodwill, lands, nursery stock, tnachinery and eguip-
tnent, office furniture and fixtures, accounts and bills receivable, patent 
rights and all other property for a certai!l consideration and upon 
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certain terms set forth in said agreement and that the parties have 
expr<;ssly stipulated and agreed that there is excluded from said sale 
and purchase the account of the said G. N. Titus with said part-. 
24* nership, including any *and all claims and demands of G. N. 
Titus against the partnership and any claims or demands of the 
partnership against the said G. N. Titus, and that an account between 
the said G. N. Titus and said partnership shall be satisfied in this 
cause and in such settlement, if any sum be found owing by the said 
Titus to said partnership, the said G. N. Titus will pay the same to 
the said defendants, J. M. Darnell and E. lVL Quillen, and on the other 
hand the said J. lVI. Darnell and E. 1vi. Quillen will pay to the said 
G. N. Titus any sum which may be so found owing by the partnership 
to the said Titus, and that in this cause a reference shall be had for 
the settlement of said accounts; it is accordingly adjudged, ordered 
and decreed : 
First: That said agreement between the parties hereto be made 
a part of the record of this cause; 
Second: That this cause be and it is hereby referred to some one 
of the master commissioners of the Court who shall take, state, settle 
and report to the Court an account showing the account of the said 
G. N. Titus with the said former partnership, Titus Nursery Colll-
pany, inCluding therein any and all just clain1s and demands of G. N. 
Titus against the partnership and any and all just claims or demands 
of said partnership against the said G. N. Titus, which items in favor 
and against each party to the said account shall be those admitted to 
be just or acquiesced in by all of the parties and those which may be 
shown by evidence satisfactory to the commissioner to be just and 
owing. 
The master commissioner will return with his report 
25* *such evidence as may be introduced before him by any of the 
parties; and in connection with and in order to the settlement 
of said account, the said master commissioner and as well the parties 
hereto, and their agents and counsel, shall have reasonable access to 
and opportunity to examine the books and papers of said partnersh~p. 
But before acting under this decree, the master commissioner 
to whom this cause is referred shall give reasonable notice of the time 
fixed for his primary sitting by service thereof upon the parties hereto 
or their respective counsel. 
26* *DEPOSITIONS 
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W. }. BILLERBECK 
DEPOSITIONS of W. J. Billerbeck, et als, taken before the 
undersigned Commissioner in Chancery of the Circuit Court of 
Augusta County, at the office of G. H. Branaman, in Waynesboro, 
Virginia, on March 16, 1936, to be read as evidence ~along with my 
report in the above style chancery cause now pending in said Court. 
PRESENT: 
C. G. Quesenbery of counsel for Plaintiff. 
G. H. Branaman, counsel for Defendants. 
W. J. BILLERBECK, 
a witness of lawful age, appearing on behalf of the defendants, and 
being first duly sworn, deposes and says as follows: 
Direct Examination 
BY MR. BRANAMAN: 
Q State your name, age, and residence. 
A W .• J. Billerbeck, 35, Waynesboro, Virginia. 
Q How long have you lived at Waynesboro? 
A Except for a period of May 1, 1929, to about Mch. 1/30, I 
have been here since the 1st of_ September, 1925. 
Q Where were you born and raised? 
A I was born and raised in Nebraska. 
27* *Q Where were you educated? 
A Nebraska. 
Q Have you a degree from any school? 
A High School. 
Q Are you qualified as a bookkeeper and accountant? 
A Yes. 
Q After you came to Waynesboro in September, 1925, for 
whom did you work? 
A Titus Nursery Company. 
Q Who were the partners at that time? 
A G. N. Titus, ]. M. Darnell, and E. M. Quillen. 
Q What were your duties in connection with the partnership? 
A I kept the books and did general office work. 
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W. J. BILLERBECK 
Q When you were employed by the company what were the 
duties of the several partners? 
A When I came here Mr. Titus was handling the propagation 
and general work in the nursery ; J\1r. Quillen was handling the man-
agement, or the sales and the office, and Mr. Darnell was in charge 
of the landscape department. 
Q Who were the two resident partners? 
A G. N. Titus and E. M. Quillen. 
Q Was J\llr. Darnell away most of his time? 
A He was on the road selling most of the time. 
Q When you became connected with the partnership were the 




*Q What were these salaries? 
A $150.00 a month each. 
How long had the partners been drawing salaries, do you 
know? 
A Three partners in a three party partnership had drawn sal-
aries from the date of the organization of the three party partnership, 
that was July 21, 1924. 
Q \~as Ivlr. Titus active in the partnership from July, 1924? 
A All the books indicate that he was. 
Q How long did his activity last? 
A Sometime in October of 1926 he left and was gone, I guess 
I would say spasmodically for sometime; in the earlier part of N ovem-
ber of 1926, he definitely left his duties at the nursery. 
Q How long was he away in connection with his duties at the 
nursery? 
A The next time I saw him when he af.>pearecl to be working 
at the nursery was sometime in March of 1933. 
Q You say that Ivlr. 'Titus was not active in his nursery work 
or his duties at the nursery from Ocotber, 1926, to the spring of 1933, 
is that the period of time? 
A That is right. 
Q When did Nir. Titus' salary stop, 'if in fact it was discon-
tinued? 
29* 
A The last salary credit was for the month of November, 1926. 
Q Do you know of any agreement the partners had in connec-
tion with salaries? 
*A Yes. 
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Q \Vhat was the arrangement, if you know, they liad 
with respect to salaries? 
A When I came to \Vaynesboro in 1925 each were re~eiving 
$150.00 per month. 
Q \Vhat was the basis of the drawing of salaries, if you know? 
A The method? 
Q The basis for it; were they to be employed by the nursery 
for rendering services or not, if they drew salaries? 
A They were to receive their salaries for services . 
. OBJECTION BY MR. QUESENBERY: I object 
for the reason· that the witness states that his knowledge 
of the salary agreement was only the fact that they were 
drawing salaries when he arrived here of $150.00 a month; 
it is not stated that he has seen an agreement or has over-
heard an agreement as to what salary each partner was to 
receive, or what duties they were to perform. 
Q Do you have with you the original agreement between lVIr. 
Titus and Mr. Quillen? 
A I have a copy of it. 
Q With r~spect to salaries of the two partners who established 
the business, the contract of February 7, 1922, between them, namely: 
·G. N. Titus and E. lVI. Quillen, the copy filed with the bill provides 
that partners shall re_~eive $100.00 a month for services, I believe that 
is correct, do you recall ? · 
30* *A Yes. 
Q After Mr. Titus discontinued his work at the orchard 
in October, 1926, did he draw a salary? 
A No. 
Q Did you frequently see him? 
A Occasionally. 
Q Did he come to the office? 
A O~casionally. 
Q Did he ever make any demand upon you for salary? 
A No. 
Q Was there any salary paid him from the time he left in 1926 
until his return in 1933 ? 
A No, he drew against his drawing account which recorded 
the credits for salary. 
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Q Have you made up a full and complete transcript of the books 
with respect to Mr. Titus' account with the partnership? 
A Yes. -
Q Have you a copy thereof with you? 
A Yes. 
Q Will you file it marked "Exhibit W. J. B. No. 1" as a part of 
your deposition? 
A Yes. · 
Q Y ott have filed a number of single sheet memorandums along 
with the account, will you please explain to the Commissioner what 
appears on these single sheets? 
31 * *A These are copies of charge tickets for various kinds 
of merchandise gotten by Mr. Titus and charged to his draw-
ing account. 
Q Will you explain a little further what you mean by various 
items of merchandise received by Mr. Titus? 
A Charged for gasoline, peaches, corn, apples, fertilizers, and 
similar kinds of merchandise. 
Q Did he get any nursery stock or sell any nursery stock and 
use the cash and report the item to the office? 
A Yes. 
Q Do those items appear~ on the single she~ts, or on your 
"Exhibit No. 1"? 
A Yes. 
Q On which? _ 
A They appear on the single sheets and they are a part of the 
"Exhibit No. 1," in that the charge is made to the account from the 
single sheet. 
Q Is every item appearing on the single sheets charged to Mr. 
Titus on the account filed as "Exhibit No. ·1"? · 
A Yes. 
Q Have you the checks of the company given lVIr. Titus on the 
firm account? 
A Yes. 
Q For what were the checks given? 
A They were withdrawals by Mr. Titus, are against his draw-
ing account. 
Q In the lot of checks which you hold in your hand are 
32* there *any salary checks? 
,i. 
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A None of the checks which were from the office indicate 
that they were for salary. 
Q Are any of those checks you hold which were issued from the 
office for salary? 
A Yes. 
Q If the Commissioner refers to the account which you han:: 
filed and, also, the checks, it will appear which of the checks issued· 
from the office were for salaries will it not? 
A Yes. 
Q Among the checks it appears that some of them \Vere drawn 
on the blank checks of the company and signed by partner Quillen, 
and that other of the checks are signed by Mr. Titus and appear to ht! 
on counter check forms, is that correct? 
A Yes. 
Q If you know, please explain why some of the checks are 
drawn by Mr. QuiJien on the company's forms, and the other checks 
are drawn by Mr. Titus? 
A If Mr. Titus received the money by coming to the office and 
getting a company check on the usual check form, it was customarily 
signed by Mr. Quillen, whereas, if he drew it on the counter check 
form, it would indicate that it was not drawn from the office. 
Q Who signed the counter check form? 
A Mr. Titus. 
33* *Q Are all the counter check forms in Mr. Titus' hand-
writing? 
A Yes. 
Q Are the notations thereon, if any, by him? 
A Yes. 
Q Did he or not report these withdrawals to the office, do you 
know? 
A No, he didn't. 
Q \iV ere you here when he made those withdrawals? 
A Some of the time. 
Q Did you have any occasion to know that for lack of report 
the bank account was disrupted? 
A Well, yes, we would assume that we had a balance in the 
hank and discover when the report came in we didn't. 
Q \iVhy? 
A Because of these counter checks drawn by Mr. Titus. 
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Q How many of those counter checks do you have among the 
number you hold in your hand? 
A 15. 
Q As I understand, there are fifteen counter checks drawn by 
~Ir. Titus in the bunch of checks you have, and these checks were 
largely not reported to the office? 
A I don't know of any that were reported to the office. 
Q You. were not' at the office continuously though, and some 
may have been reported? 
A It is possible. 
Q \iVhat are the proximate dates of the counter checks if you 
please? 
34* *A They began in l\1arch of 1933, and the last one was 
issued on December 6, 1934. 
Q Do you know what the total amount of those checks is? 
A About $3525.00. 
Q \iVill you file the hunch of checks with the record tnarketl 
"Exhibit W. J. B. 2"? 
A Yes. 
Q After Mr. Titus' return in the spring of 1933 were you at 
Waynesboro most of that summer, fall, and .the following year of 
1934? 
A I usually would leave here sometime in December of each 
year and be away until about the 1st or 15th of lVIay of the follo\v-
ing year. 
Q ~'here were you during that time? 
A In Baltimore. 
Q Doing what in Baltimore? 
A Operating our branch there. 
Q You had a branch office of what at Baltimore? 
A \Ve had a distributing base branch there. 
Q From the Baltimore distributing base the lVIaryland, Pennsyl-
vania, and Delaware territory was served largely I imagine? 
A Yes, sir. 
Q Then you were in and around Waynesboro perhaps from 
May, 1933, until December of that year? 
A Yes. 
Q Did you return to Waynesboro during the time you 
35* were *connected with the distributing office? 
A I usually came home every second week end. 
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Q How long did you stay? 
A Sometimes one day, sometimes three or four days. 
Q Are you in position to say whether or not 1\1r. Titus rendered 
any worthwhile service at the nursery during the time you were here 
from May until in December of 1933, and you might as well make 
your answer apply to 1934 as well? 
A Mr. Titus had lost contact with the business because of his 
long absence, and--
OBJECTION BY 1\IIR. QUESENBERY: I object to 
that question and answer, the witness has stated that his 
duties consisted of those of bookkeeping, he hasn't indicated 
that he has any duties connected with the propagation of 
stock, or that he was ever present at the nursery, for that 
reason he couldn't testify as of his own knowledge. 
Q If you know Mr. Billerbeck, or have had opportunity to 
know, answer the question so far as you know and no further. 
A Mr. Titus had seemed to have lost contact with the business · 
because of his long absence, and in my trips to the nursery I felt that. 
he was more or less at a loss to find a place to really take hold. 
Q Did, or not, the nursery have a propagator? 
A Yes. 
36* *Q One had been employed and has been on the job and 
performed Mr. Titus' former duties for how long? 
A Several years, I don't know just exactly how long. 
Q Who was the man? 
A Propagation of some classes of stock, including almost all 
ornamentals, ·was handled by Mr. Bueley. The fruit stock propagation 
was handled more or less directly through the general foreman at 
the instruction of IVIr. Quillen. 1\'lr. Quillen, of course, also, instructed 
!vir. Bueley as to the quantity, kinds, and in some instances policies to 
us,e in propagating classes of goods he propagated. 
Q In the absence of lVIr. Titus who performed his managerial 
duties in connection with propagation and nursery management? 
A 1\IIr. Quille.n. 
Q ~That other duties did Mr. Quillen perform at the same time? 
A l-Ie had complete charge of all the partnership operations, 
sales, propagation, for that matter all. 
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Q Was, or not, that with the consent and agreement of the 
partners if you know? 
OBJECTION BY lVIR. QUESENBERY: I object 
to the answer of that question, he hasn't stated any agree-
ment. 
Q Do you know or not? 
A I was just trying to recall some definite statement of 
37* Mr. *Quillen; I know that so far as Mr. Darnell was concerned, 
that it was by agreement; I believe I will leave my answer 
at that. · 
Q Does the books reflect the growth and development of the 
nursery during the years of Mr. Titus' absence? 
A Yes. 
Q Have you made up a statement in connection therewith? 
A Yes. 
Q Will you file it with the record marked "Exhibit W. J. B. 
No. 3"? 
BY MR. QUESENBERY: The statement just filed, 
while I think it would be admissible to show the gross busi-
ness, or the net profits for the several years in question, it 
appears to contain argument which evidently is based on 
facts beyond the knowledge of the witness now testifying, 
and I call the Commissioner's attention to that fact, so that 
the statement may be considered only insofar as it is proper. 
Q What is the so-called argument, explanatory matter of the 
statement or not? 
A I don't know of any argument set forth in here, it merely 
shows the progress of the business from time to time. 
Q Really the explanatory part of the statement is that all? 
A Yes. 
Q Is it true? 
A Yes. 
38* *Q It is so reflected by the books of the company? 
A Yes. 
Q Was there any friction between the partners, and if so, will 
you tell when it developed and why? · 
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OBJECTION BY lVIR. QUESENBERY: I object to 
that question and the answer because it does not enter into 
any liability on Mr. Titus as to withdrawals he n1ade from 
the partnership, nor does it affect his liability on account of 
several items charged to him here; the question as to whether 
or not they had friction, as I see it, has no place in the 
whole case.. · 
BY MR. BRANAMAN: To which I reply that we 
propose to give the Commissioner a brief background of 
the difficulties which arose in this case, and it had its proper 
place in the determination and final decision of the question 
of accounting between the partners. 
A There ,seemed to be considerable misunderstanding from time 
to time in so much as my direct knowledge has been connected with 
the recording of the figures that have developed froni these various 
transactions. I might state that particularly in 1933 there was consid-
erable objection on the part of Darnell and Quillen to ·pay Mr. Titus 
any money, because the drawing of Mr. Titus un his account at that 
time showed a debit balance and the company was really close 
39* pressed for ready cash to carry on the *business. Mr. Darnell 
and 1\tlr. Quillen during these same periods were both allowing 
their salary accounts to show sizeable credits in order to have ready 
cash so far as possible to operate the business on, and withdrawals 
made it more or less cause considerable dissatisfaction on their part. 
Q Was there any effort to compose the difficulties? 
A Yes, several, I should say numerous. 
(BY lVIR. QUESENBERY: Did you 1nake any 
efforts? A. Yes:) 
A Numerous attempts were made by different ones of the part-
ners; to my direct knowledge, several of the employees tried to work 
out some method of settlement in order to protect their jobs. 
Q \Vas there any acceptance on the part of Quillen and Darnell 
of any of these efforts to work out a solution and save the business? 
A There were a great many proposals of various kinds made, 
one that I particularly had a hand in, and I think that both Quillen 
and Darnell were entirely satisfied with the setup~ and would have 
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been glcicl to enter into the arrangement for the protection and welfare 
of the business. 
Q What was 1\tlr. Titus' attitude? 
A Very good until the last moment, and then he decided not 
to go into it. 
Q Did that happen more than once? 
A Once that I was instrumental in bringing the thing to 
40* what *I thought was going to be a solution. 
Q Nothing was affected by way of a settlement between 
these gentlemen then, is that right? 
A Not until the year of 1935. 
Q After this suit was brought? 
A Yes. 
Q Did or not the partners participate in the organization of a 
company called the Waynesboro Nurseries, Inc., as charged in the bill? 
A Late in 1933, or early in 1934, lVIr. Quillen handed me a copy 
of a letter that he had written t9 :rvlr. Titus and to Mr. Darnell, in 
which he had decided to ask for a division of the partnership. 
Q What is the date of that letter? 
A The copy is dated lVIay 27, 1933. He asked me if I would be 
interested in the organization of a corporation to carry on the busi-
ness; like all the other employees of the company I was very anxious 
to see something of that sort done because, of course, times were 
difficult and we were anxious to protect our jobs, and in January of 
1934 we applied to the State Corporation Commission for a charter. 
BY lVIR. QUESENBERY: lVIr. Commissioner, I 
don't object to this going into the record, but I don't see 
that it has even the slightest bearing on the case. 
BY MR. BRANAMAN: You have charged it in the 
41 * bill, and *made other charges there which we propose to 
deny, and prove the denial in this case. 
BY l\1R. QUESENBERY: As I understand this ref-
erence is merely for the approval of this account, that all 
other, matters have been.settled in this case. 
BY MR. BRANAMAN: We propose to make the 
record r'eflect the true situation with respect to the partner-
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ship difficulties, and we will do so as briefly as we can, as it 
all has a bearing on the ultimate accounting of this case; 
when anyone charges in a bill the appropriation of a part-
nership name, then those who are charged with the appro-
priation certainly can make a full and complete explanation 
with respect thereto. 
Q Briefly continue your testimony and explain why the use of 
the name "'\Vaynesboro Nurseries, Inc." was used, and was it any 
part of the partnership assets? 
A Early in January of 1924, we applied to the State Corpora-
tion Commission for a corporation charter, and we allowed that to 
remain dormant during the year of 1934, and during that summer all 
the interested partners and employees figured out various methods of 
bringing this thing to the corporation, and bring all of it in so far as 
possible, and in January of 1935, I believe it was, between Christmas 
and New Year actually we completed the organization of our corpora-
tion; many of the employees were dissatisfied, we felt it was 
42* necessary to put our organization into *some form so that the 
different employees would· work as they had before with enthu-
siasm. They seemed greatly dissatisfied and the morale was low, so 
those of the salesmen who wanted to continue selling nursery stock, 
who were interested in our proposition, resigned from. the Titus 
Nursery Company and went to ':vork for the Waynesboro N ur-
series, Inc. 
Q Was the name "\Vaynesboro Nurseries" a part of the part-
nership assets? 
A No. 
Q It was not? 
A No. 
Q Had you ever used it? 
A We had used the words "Waynesboro Nurseries" to indicate 
that it \vas the nursery at vVaynesboro, but never by itself used it on 
our letterheads; we used Titus Nursery Company in small type below 
the Waynesboro Nurseries to indicate that it was the Nursery at 
Waynesboro, but it was not part of our name. 
Q Have you any of that stationery? 
A The billheads filed in "Exhibit W. J. B. No. 1" are made 
out like that. 
Q Do you know anything about Mr. Titus countermanding an 
order to nitrate certain peach switches? 
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OBJECTION BY MR. QUESENBERY: Mr. Com-
missioner, I object to that question and answer; it does not 
43* deal with the *partnership account, that is, the settlement 
required here, and the whole purpose of it, I anticipate, 
is to show that Mr. Titus was not a competent nurseryman. 
Now, let's admit even assuming that he tnade a mistake, 
nevertheless, as a partnership, the partnership had to abide 
by it; it is not a part of this accounting here and I would 
insist on the Judge ruling on that, as is the practice, before 
we go into a lot of those items which have no bearing on 
this case; those matters were all settled in the sale of the 
partnership assets of the former partners to Quillen. 
! 
BY MR. BRANAMAN: The Commissioner's atten-
tion is called to the wording of the decree of reference in 
this case, whereby, all just claims and demands of G. N. 
Titus against the partnership and any all just claims or 
demands of the partnership against the said G. N. Titus is 
covered. As to authority for the inquiry in this cause, there 
are a number of cases which permit references against part-
ners for neglect of duty, or for losses caused by negligence 
in the accounting of a partnership. I have looked into this 
.feature, and will be glad to cite the Commissioner to the · 
authorities on that subject at the proper time. If Mr. Titus 
in1providently, unwitingly or negligently countermanded an 
order given by the partner in charge of the operation, 
whereby, the countermanding of the order in the operation 
44* caused a loss which is reasonably established by *the evi-
dence, then Mr. Titus must answer for the loss caused in 
this proceeding. 
BY MR. QUESENBERY: As far as I understand it 
no partner is chargeable, certainly in Virginia I don't know 
the authority charging a partner for any error of judgment, 
or honest mistake; the law may be that he can be charged 
with gross negligence, which cannot be shown here; on the 
other hand, if this inquiry, which is supposed by the decree 
to be limited, goes into items of this nature then we would 
naturally have to bring out the considerable losses occasioned 
by the other partner, for what we consider gross negligence 
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of his duties in the selection of salesmen, loss of sums by 
reason of those salesmen, and other matters that do not 
impress me as being good business judgment. I still insist 
that this question and answer is entirely outside of the 
inquiry directed by the Court to be taken in this cause, that 
the former partners, Quillen and Darnell, are limited by 
their statement, which has been presented here, to the items 
contained in that statement, and it no where appears in 
there any item concerning the purchasing or cancelling of 
a purchasing order for nitrate; they have got to stand or 
fall on the claims made in writing .. 
BY MR. BRANAMAN: To which Commissioner is 
referred to the answer of the two partners in this case, in 
45* which the claim *was specifically made to require !VIr. Titus 
to answer in damages for the loss that he had occasioned 
the partners, not only on account of countermanding the 
nitrating order, but there are further counter-charges made 
in that answer for his unwarranted interference with the 
partnership operation contrary to the understanding be-
tween these three partners. If I recall, the partnership 
account itself is sufficient ,authority to warrant a recovery 
on the cross-claim in this case, and it has been set up in the 
form of a cross-claim in the answer. 
· BY THE COMMISSIONER: As the Commissioner 
conceives it his duty under this reference in the ordinary 
course, questions are to be propounded and exceptions or 
objections made to the question and answer, and it is the 
Commissioner's duty in making his inquiry to pass upon the 
pertinency, relevancy, and propriety of that evidence. The 
alternative is, that in case the line of examination in the-
.opinion of the counsel leads to an improper or unnecessary 
inquiry, either counsel has the right to have the admissibility 
of the question and answer objected to, to be submitted to 
the Court, and in the meantime, proceedings should be 
suspended. If counsel insists on having the Court intervene 
upon the question as to the admissibility or propriety, or 
materiality of the line of examination, it is their privilege; 
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and depositions will hav~ to be suspended until the matter 
46* can be regularly laid before *the Court. 
BY lVIR. QUESENBERY: Counsel for lV[r. Titus, 
rather than delay the taking of the evidence, understands 
that the same purpose may be accomplished by later asking 
the Court to strike this line of evidence from the record on 
the exceptions already noted, agrees to proceed with the 
evidence of former partners, Quillen and Darnell, who 
occupy in the original suit the position of .defendants. 
A My knowledge of the countermanding of Mr. Quillen's in-
structions to the propagator in charge, or I should say the foreman, is 
limited to hearsay, but the results of that countermanding I have direct 
knowledge of. 
OBJECTION BY MR. QUESENBERY: I object to 
hiin answering the question, he has stated in the first part 
of his answer that the fact that the order was counter-
manded is wholly hearsay. I do not think under those con-
ditions that he would have any right to testify to results 
when he does not know that this result was brought about 
of his own knowledge by my client, Mr. Titus. 
BY MR. BRAN AlYIAN: The reason I am asking the 
question at this tin1e is that l\~Ir. Billerbeck may put in the 
exhibit, and not be recalled hereafter. 
Q Did you make any account, and if so, explain to the Court 
the results which you charge to the failure to nitrate the peach 
switches in the spring of 1934? 
47* *A Yes, I made an account of the peach trees, together 
with Mr. Quillen on February 16, 1935. 
Q How much acreage was involved approximately? 
A I would say three or four acres, probably five. 
Q vVhere was the acreage, on what farm? 
A ·On what is known as the "Ellis Farm." 
Q Is that adjacent to the Hartman place? 
A Just across the road. 
Q How many peach trees are planted as rule in an acre? 
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A I woum say from 25,000 to 35,000-40,000, such a matter. 
Q Sometimes they are planted closer than others? 
A It depends on how close they are planted, how many buds 
take. 
Q How many trees were in the acreage we have under considera-
tion if you know ? 
A Approximately 270,000 trees. 
Q If there were five acres that would be something like 55,000 
to the acres, wouldn't it? . 
A They may run that, I don't believe I have ever tried to figure 
it out exactly on that basis. 
Q Explain to the Court the results of your calculation, and 
how you went about it ? 
A We started iri one corner of the field, counted a certain 
number of trees, either 50 or 100, and by using a tree caliper measured 
the diameters of the various trees, or approximated their 
48* heights. We would measure 50 trees *in one row, then moved 
over to the right three or three rows and counted, calipered, 
and measured 50 or 100 trees again; we then moved to the right again 
several rows and forward a little, and counted, calipered, and measured 
SO or 100 trees again. We made nine of these counts beginning at one 
corner of the field and ending at a corner diagonally opposite. Next 
to the extreme right of the rows _of peach trees, was a part row be-
ginning on the west, of peach trees, which was finished out on the 
east with plum trees. The next was a field of apple trees. This 
part row of peach trees was larger considerably than the other peach 
trees in these rows. We measured and calipered in this part row 
of peach trees which was finished out on the eastern part with plum 
trees, and compared the results. We calculated the average then of 
all of the various rows of peach trees by measuring by cross section 
of the entire quantity of peach trees. I might explain that this is the 
method of inventorying or counting most kinds of trees used by any 
organization in the nursery business. We made nine counts of the 
peach rows, and one additional count out of the part row of peach 
trees, the results are that a large percentage of the total quantity, 
except the part row in which plum trees were planted, were of very 
small sizes and poor quality. 
OBJECTION BY MR. QUESENBERY: The wit-
ness has testified to his ability as an expert propagator, but 
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49* he is under*taking now to testify to what f believe is expert 
knowledge as a fruit tree propagator, which I submit he is 
not qualified to do, and I, therefore, object to the introduc-
tion of the statement prepared by him or any further testi-
mony as to this expert information on tree propagation. 
Q As I understand, l\tir. Billerbeck, there was a half row of 
peach frees along the main block which had been nitrated, and the 
- main block of the trees was not nitrated because of the countermand-
ing of the order by l\tlr. Titus, is that right? 
A Yes. 
Q Did that ~ive a fair, reasonable, and--
-
OBJECTION BY IViR. QUESENBERY: The an-
swer given so promptly that I did not have a chance to stop 
it, was that the results obtained was because of my client, 
Mr. Titus, countermanding an order; when this witness first 
attempted to go into this he said of his own knowledge he 
did not know who countermanded the order. 
BY MR. BRANAMAN: To which counsel for Quillen 
and Darnell replies that we will establish by positive proof 
that Mr. Titus did countermand the order, and we clain1 
the loss sustained by the partnership, which can be fairly 
and reasonably calculated, has been due to Mr. Titus' action 
in violation of the understanding between these partners. 
SO* *Q Have you a statement of the calculation and results 
thereof prepared? 
A Yes. 
Q Will you file it as "Exhibit W. J. B. No.4"? 
A Yes. 
Q Does the statement which you have just filed reflect the true 
facts in connection with the block of peach trees not nitrated. 
A Yes. 
Q Have you explanatory notes in connection with that state-
ment? 
A Yes. 
Q Do you know anything about the market for peach trees in 
the fall of 1934? 
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A Yes. 
Q Explain that to the Commissioner. 
A Of course, when operating the Baltimore branch there, I was 
in very close contact with the wholesale trade at all times. There was 
an excellent demand for peach trees, particularly in the larger sizes. 
The trees we had were small and of poor quality, we were unable to 
sell them as we customarily do to the wholesale market. 
Q Did you have enough trees to supply your customers in the 
· fall of 1934? 
A The records sh0\\7 that particularly in the spring of 1935, 
which, of course, is the satne crop as the fall of 1934, 
51* *peach trees was short of our requirements considerably, and 
that we were forced to buy quite a quantity of peach trees it?-
sizes that we ordinarily had, but which we were unable to supply 
because the trees were undergrade and of poor quality. 
Q Did you buy any peach trees to supply the trade? 
A Yes. · 
Q Have you a statement of how many? 
A I don't have a statement of how many, but I have the 
invoices showing various purchases made. 
Q Can you approximate the number bought? 
A Without going through this with an adding machine I would 
say 40,000 to 50,000 possibly. 
Q With respect to prices for peach switches, what is the experi-
ence of the Titus Nursery Company? 
A The orchardists, the people who grow fruit in the Virginia 
and West Virginia sections, in the past have used large quantities of 
3' to 4' trees; I believe we could show that the demand up until 1935, 
rather I should say the fall of 1934, from our commercial orchardists, 
as we call them, has been for 3' to 4' trees particularly. Late in the 
summer of 1934, we issued a number of bulletins to the salesmen and 
by word of mouth encouraged them to sell smaller sizes; we knew that 
our trees were going to be small ; the smaller sizes of course, sell at a 
lesser price, so we were encouraging the sales of small volume 
52* *from the dollar standpoint, in order to sell those we had, and 
quite surely we lost the difference between the smaller sizes 
and the larger sizes of peach trees, which ordinarily would have been 
sold retail. In the wholesale market last year the demand for peach 
trees was good and larger sizes particularly brought good prices. Of 
course, we had none of those, in fact, we bought some of the larger 
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sizes for the retail orders fo.r large size peach trees which we had sold. 
Q Of course, the growing season has something to do with the 
development of nursery stock, do you recall the amount of rainfall, or 
was it really seasonable in 1934? 
A We had a heavier rainfall during the growing months of 
1934 than we did in 1935. 
Q Is there much difference? 
A Not very much, very little. 
Q You spoke of the growing months, you mean June, July and 
August? 
A May, June, July, August, and part of September I would 
think. 
Q Do you have anything else that you wish to state in connec-
tion with this which I have not made inquiry? 
53* 
A Yes, the tnatter of this note. 
Q Does the Titus Nursery Company owe Mr. Titus a note? 
A Yes. 
Q Has it ever been presented for payment? 
A I don't know that he has ever asked for payment on it. 
*Q Did he ever bring the note to the office? 
A Yes. 
Q When, if you recall? 
A I made out the original note, it was $1758.91. 
Q What is the date of it? 
A May 31, 1925, due June 1, 1926. 
Q Why has it not been paid and delivered to you? 
A The note was brought in for renewal, together with another 
note of $530.00 which was issued to 1\tfr. Titus on the account of one 
of th~ Darnell boys, and the note was renewed inclusive of this 
$530.00 note, and inclusive of interest of $95.66 on date of September 
3, 1926. It was made payable in four months, and the amount as of 
that date was $2384.57; on date of December 12, 1930, a check was 
issued in the amount of $500.00 to apply on this note. 
Q Have you the check? 
A Yes. 
Q \Viii you file it? 
A Yes, I file the check marked "Exhibit vV. J. B. No. 5." 
Q \Vhat is the present balance of the note? 
A 1884.50. 
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(BY MR. QUESENBERY: Is that principal? 
A. Yes.) 
Q Has it ever been presented? 
A Not to my knowledge. 
Q Does the account, that is the statement, of 1\tlr. Titus' account 
with the Titus Nursery Company, show his capital withdrawals, 
54* as well as any other which may have been made? *\Vas it kept 
separately or not? 
A Yes. 
Q 1-Iave you a statement of it? 
A It is attached to "Exhibit No. 1." 
Q It fully explains itself does it? 
A Yes. 
Q What is the check you have in hand, dated June 8, 1931, 
payable to Mr. Titus? 
A It is withdrawal of capital in the amount of $1,000. 
Q \i\Till you file that marked "Exhibit "vV. J. B. No. 6"? 
A Yes. 
Q Sometime ago I handed you a letter addressed to me from 
1\IIr. Quesenbery inquiring about certain items he mentioned in this 
letter, have you the letter? 
A Yes. 
Q What is the first item called for? 
A Stock book for fall of 1924 and spring of 1925. 
Q V\That is meant by stock book? 
A Really a merchandise record showing sales of items, that is a 
record of the items sold and a record of the items purchased. 
Q Have you that book? 
A V\T e don't carr)r a stock record except for the selling season. 
When our deliveries start we usually dispense with it, always have, 
and at the end of the delivery period, we destroy it; that has been 
done every since I have been with the company; sometimes 
55* they would lay around for a *year or two, and then be de-
stroyed. I found a record that is incomplete that can be turned 
over any time you want it. 
Q \Nill you turn that over to Mr. Quesenbery? 
A I have it at the office. 
Q Is it or not a complete record? 
A It is not a complete record. 
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Q · Now, what is the second item called for in the letter? 
··A Invoices showing the apple trees purchased for the same 
years. 
Q Have you the record? 
A No, Mr. Titus asked me for that information, I believe it 
was in 1926, and I searched everywhere for it but I could not locate it. 
At the time, I should say in 1924 and 1925, the records were not kept 
as completely, and I was simply unable to find them, although I did 
spend considerable time looking for them for l\1r. Titus at that time, 
back in 1926, as I recall. I looked again, in fact, in order to try to 
find it during the past year I have had practically all of our old files 
refiled and reindexecl, hoping to get this information; could not 
locate it. 
Q What other item does l\1r. Quesenbery request? 
A Invoices for seedlings purchased for Fall of 1924 and January 
and February of 1925; these, of course, would be in with the invoices 
on apple trees, and like those above could not be located. 
56* *Q Did you make search for them? 
A I searched in the same manner, and long with the 
search for the others. 
Q What is the next item requested?. 
A Purchase orders showing the price paid for surplus apple 
trees bought from the Pennsylvania Nursery Company; I have not 
only sear~hed for that record, but have gone back to the books and , 
accounts in the old book, and I haven't been able to find any infor-
mation that \\7ill give me anything at all on any apple trees bought at 
that time fr01n the Penn. Nursery Company. 
Q Have you any record of any transaction with the Penn. Nur-
sery Co. in subsequent years? · . 
A I don't know the Penn. Nursery Company; don't believe we 
have ever had any transactions with a company of that kind; it is 
possible but I don't recall it; if so, the books do not disclose the matter 
insofar as I know. 
Q Did you make diligent search for the date requested by 
lVIr. Titus? 
A Yes, I completely reindexed and refiled all the old correspond-
ence and record, and felt certain that I could find it when I started in 
on it, but was unable to do so. 
Q Is there anything else, l\1r. Billerbeck, in connection with the 
case which would be helpful to the Commissioner in arriving at the 
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decision of the questions before him, within your knowledge 
57* which. you have not mentioned in your *answers; if so, please 
state it? 
A I don't know of anything more. 
Q Was Mr. Quillen continuously at work for the Titus Nursery 
Co. down to the time of the purchase from l\1r. Titus in 1935, so far 
as you know? 
A Yes. 
Q You might describe it; was he diligent and active? Did he 
work long hours or not ? 
A Yes, he was usually there in the morning before I got there, 
and he usually left after I did at night, about 10 or 11 o'clock. 
· Q No doubt about it that he has been a horse for work, is 
that right? 
A Yes, sir. 
Cross Exa.mination 
BY lVIR. QUESENBERY :' 
Q Mr. Billerbeck, the sum and substance of all of your claims 
this morning amount in dollars and cents to what? In other words, 
how nntch do you claim Mr. Titus is indebted to this partnership as a 
total proposition? 
A Approximately $20,000. 
Q That is made up of what in round sum-- figures? 
A Inclusive of interest the drawing account is $10,155.53, then 
our claims on the peach trees $10,672.91; from that amount· 
58* should be deducted the amount of the note Titus *holds, plus 
interest on that note. 
Q So those two items make up all the claims that the partner-
ship has against lVIr. Titus? 
A That is all that I have set out in dollars and cents. 
Q Is that all actually the partnership has claimed? 
A I think not, for instance they claimed once some damage on 
some apples and fruits, but that is not set out in any of these state-
ments I have set out here. 
Q Is there anything else, except the damage to the apples, claitns 
called for damage to the crop of apples, certainly to the extent of 
$1,000, and general mismanagement of the complainant, notably, the 
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purchase by the said complainant of 125 bus. of dogwood seed, pur-
chase of 50,000 \1\Tinesap grafts; is that all that you all have been able 
to figure out that lVIr. Titus could even in your prejudiced view, be 
chargeable 'Yith? 
OBJECTION BY lVIR. BRAN AlVIAN: I take excep-
tion to the statement of "prejudiced view," and ask that it 
be stricken out. 
Q According to your view of it over a period of 12 years, those 
are all the claims you have been able to find? 
A I believe so. 
Q \i\Then did you start to work for the Titus Nursery Company? 
A February 1, 1925. 
Q \iVho employed you? 
A Mr. Quillen. 
59* *Q How did you happen to come here for employment, 
I believe you are from the West? 
A The company I was working with was closing its business, 
and I was looking for work \vith some other nursery. 
Q \i\That sort of work had you been engaged in? 
A I was with my uncle's nursery there in Nebraska. 
Q vVhat part of the business were you engaged in? 
A I was doing any part of the nursery work that was to be 
done, anything from handling shipping or other such work. 
Q Did you do any bookkeeping there? 
A Oh, yes. 
Q Were you in charge of the bookkeeping? 
A Yes. 
Q And what education along accountancy lines had you had? 
A I had worked there in mv home town, which was a little waYs 
fr01~1 where this nursery was lo~atecl, for a lumber company for. a 
year or two. 
Q I asked for educational experience. 
A And in this lumbet· company business they put me into the 
bookkeeping department; I took an accountancy course in High 
School; the usual High School accountance course. 
Q vVhen you came here in 1925, you were employed by the 
Titus Nursery Company as bookkeeper, is that correct? 
A Yes. 
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Q And did you have full charge of the bookkeeping? 
A Yes. 
60* *Q Did you do all the work required to be done to those 
books in carrying on the business? 
A Yes. 
Q And now when did you first go to Baltimore for the 
company? 
A 1930 1n the fall. 
Q What time in the fall, do you recall? 
A I would say it was the middle of September, or first of 
October. 
Q You were away, as I understood you, and the succeeding 
years from around in December to March? 
A Yes, sometime late December. 
Q Who looked after the book work during those periods when 
you were absent? 
A Mr. Snyder, the bookkeeper. 
Q Now, as a matter of fact, isn't it true that for a number of 
years you looked after primarily the collection of accounts, that Mr. 
Snyder has been doing the principal part of the bookkeeping? I 
mean the detail work of the bookkeeping? 
A No; your question has called for two answers, and I haven't 
handled any collections to speak of until the last two years. 
Q Y ott have in the last two years handled the collections? 
A Yes. 
Q Is that not a full time job almost? 
A Not necessarily; no, I didn't spend a full time at it. 
61 * *Q Now, you stated in the direct examination that the 
last credit for wages on l\1r. Titus' account was in November, 
1926, why were those credits stopped after that time so far as the 
bookkeeping end was concerned? . 
A vVell, Mr. Titus left his work there at the nursery, I think 
he was sick, in fact, he told me he was sick; at that time I don't know 
whether it \vas that fall or not that he went out \Vest, and he was 
gone away from town here for a considerable length of time; he was 
in the hospital at Baltimore for part of the time; I don't know just 
how long prior to that time. 
Q You didn't issue him checks, you simply credited his account 
with his salary, is that true? 
A Yes. 
74 E. J.Vl. Quillen and J. All. D_arnell v. G. N. Titits 
"vV. J. BILLERBECK 
Q Why did you stop crediting him salaries? 
A Well, of course, I was working under the direction and 
instructions of Mr. Quillen, and Mr. Quillen pointed out to me that 
the credits for salary were to be allowed as stated in the contracts 
for wages rendered, and that Mr. Titus was away, therefore, 'Yas 
rendering no services, and therefore, should receive no salary credits. 
Q As a matter of fact then, it all was the result of instructions 
received from 1\!Ir. Quillen? 
A "vVell, as I pointed out to you a moment ago, you pointed out 
to me rather, the contract that they had was for services. 
62* *Q Now, can you point out anything in the contract to 
me that had to do particularly with services? I hand you here 
paper dated July 21, 1924, which sets up the partnership as it was 
at the time you began work at 'the Titus Nursery Company, and ask 
if there is anything in there concerning salaries? 
A The contract you show me there does not bear the signature 
of lVIr. Quillen, another partner; his contract with Ivir. Titus was 
still in a-ffect. 
Q Didn't you know that when the partnership was reorganized 
that that had the effect of the dissolution of the original partnership, 
and that this was practically all the partnership agreement they had? 
-A No. 
Q Y ott said, also, that you were told to credit up the salaries 
called for in the contracts, you were crediting up $150.00 a month, 
where did you find your authority for that credit, either in the con-
tract of February 19, 1922, or the contract of July, 1924. 
A This contract of February, 1922, was called to my attention, 
and lVIr. Quillen explained to me that he had agreed on $150.00 per 
month salary basis when Mr. Darnell came into the partnership on 
July 21st, and, of course, working under Mr. Quillen's instructions I 
naturally would give him credits for the amount he would tell me; 
incidenta:lly that same amount, that is, $150.00, per month, was 
credited for the first month after July 21, 1924, before I came here. 
g·· Now, lVIr. Titus never participated in those .discus-
63* sions as *to salary, did he? 
A That was done before I came here; I" didn't know. 
Q Subsequent to that time, to the time that you came here, was 
there ever any change made in these salary agreements, so far as you 
know, that Mr. Titus participated in or knew about? 
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A There was a change made in the salary, but I don't know 
anything about the salary agreements. 
Q When? 
A The first change in salary rates was made on January 1, 1928. 
Q What was that change? 
A Mr. Quillen's salary was changed to $200.00 per month on 
January 1, 1928, and Mr. Darnell's was changed to $200.00 per month 
on that same date. 
Q Why was that change made and who authorized it? 
A The change in the rate was instructed by l\1r. Quillen. 
Q Mr. Titus never gave you any instructions concerning that 
change, did he? 
A Not that I know of, I don't recall it. 
Q Did Mr. Titus receive salary at the new rates? 
A No. 
Q Now, at the time 1\1r. Titus left the actual work there in the 
fal1 of 1926, isn't it true that he left active employment because of an 
injury in an automobile a~ciclent which happene~ up about or near the · 
nursery? 
64* *A Not in ·1926, no. 
Q When do you recall the automobile accident as hap-
pening? 
A He had an automobile accident before I came here. 
Q When was that, do you know? 
A I don't know when it happened. 
Q Don't you know that he was engaged in the company work 
possibly when this accident occured? 
A I know nothing about the accident; it happened before I 
came here. 
Q You say that when he left the active work there he was sick, 
do you know what was the trouble with him? 
A No, I don't. 
Q You said this morning that Mr. Titus had not made any 
demand on you for salary after you stopped· crediting the monthly 
salary to his account; he was a half owner in the business and you 
were the bookkeeper, was there any reason why he should make any 
demand on you? 
A I was asked the question, I merely said "No" ; I don't know 
that he should make any demand upon me. 
Q You, also, put in the evidence here certain checks, none of 
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which had to do with salary, wasn't it customary in a case of all part-
ners, that the salary be credited to their accounts and that they with-
draw at certain times when they needed the money? 
A Yes. 
Q There wasn't any reason why lVIr. Titus' account or his salary 
should be handled in any different manner, was there? 
65* *A No. 
Q You, also, brought in some $3500.00 of counter 
checks, isn't it true that before Mr. Titus drew any of those sums that 
he came to the office and inquired of you, or of Mr. Snyder, whether 
or not the cash to the credit of the company was sufficient to justify 
~ his withdrawals? 
A No, the fact of the matter is, that I believe almost without 
exception, when a check \ll.ras issued to 1\'Ir. Titus by myself, l\.fr. Quillen 
instructing me to issue, it was after a conference with Mr. Titus. 
Q Do you deny that he came there to inquire about the cash 
balance of the company before he drew these counter checks that you 
have introduced here? 
A He didn't ask me. 
Q Do you know whether he asked 1\tir. SnY.der? 
A N of any further than that he did not ask me. 
Q You don't know whether he did or he didn't? 
A I don't know that he did. 
Q Both l\.fr. Titus and Mr. Quillen were authorized to draw 
checks on the company's account, were they not? 
A Well, they both did. 
Q Their signatures were honored at the hank? 
A Yes. 
Q You said that these counter checks '"rere drawn between 
l\1arch, 1933, and December 6, 1934, now you just testified that you 
were away from December, 1933, to l\1arch, 1934, approximate-
66* ly a four month period, you don't know what transpired so *far 
as Mr. Titus' checks are concerned, drawn over that period? 
A I was home, as I stated before, about every second week, and 
I \Vould keep in very close touch with what was going on during those 
times. 
Q You looked at the books to see what the business was doing 
and all that, you know about it, and was that what the books described? 
A Yes. 
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Q So you don't know whether he inquired to see whether the 
cash balance of the company was sufficient to permit his withdrawals? 
A He didn't inquire of me, I don~t know whether he inquired of 
anyone else or not. 
Q Can you point to any specific period when the company was 
embarrassed by reason of lack of cash on account of these with-
drawals? 
A Yes, in June, 1931, Mr. Titus withdrew $1,000.00 and it was 
charged against his capital account, or ·investment account; on this 
same date Mr. Darnell and Mr. Quillen took notes of $500.00 each, 
rather than withdraw the cash, because as was explained they felt 
that the business, the financial standing of the business, would not 
stand to withdraw the cash at that time; then in this statement "Ex-
hibit W. J. B. No. 1," we have one instance in particular where a note 
was taken to the bank and discounted in order to make it possible to 
pay Mr. Titus the amount that he asked for. 
67* *Q What date was that? 
A It was on December 1, 1927, the amount was $500. 
Q Well now, those two withdrawals that you have named there 
didn't deal with counter checks, did they? 
A No. 
Q So that what you had to say about Mr. Titus embarrassing 
the Company this morning was not strictly in accordance with the 
facts? 
A I have answered that question; I might add this: In either 
the month of November or December of 1934, l\1r. Titus drew in 
November $600.00 and on December 6th, $700.00, and I definitely 
recall that the bank called the office one day while I was there, and 
told them the account was overdrawn, and I don't know whether we 
discounted some customer's paper, or went over td the Bank and dis-
counted our own notes to take care of that, but that is one particular 
instance I recall. 
Q That instance came about right at the end of the partner-
ship? In other words, when the partnership was in the process of 
being dissolved? 
A It was two and one-half months before the partnership was 
dissolved. 
Q This suit was brought in December, 1934, and negotiations 
had been going on for months, aln1ost a year, prior to that time, with 
a view toward dissolving the company, isn't that true? 
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A Yes. 
68* *Q At the time, November and December, when these 
checks were drawn, it had definitely developed that the Titus 
NUrsery Company would not continue as then constituted? 
A I don't think it had definitely developed that it would not 
continue-they had been trying to arrange some basis of going ahead 
with the business. 
Q Hadn't you and some of your co-workers, Mr. Darnell and 
:Nir. Quillen, or both of thetn, gone ahead with the organization of 
the Waynesboro Nurseries, Inc.? 
A A charter had been applied for by us, but our first meeting 
had never been held. 
Q But the affairs of the partnership had reached a point at the 
time in November and December when these two latter checks were 
drawn, where it could not continue as then constituted, that is correct? 
A Where it would not be desirable. 
Q Now, was there any time prior to the time when the negoti-
ations looking toward the dissolution of the partnership occurred that 
Mr. ·Titus refused to co-operate with the partners in the business for 
the business' best interest? 
A My contacts with Mr. Titus were really quite few, and when 
there was any conversation or misunderstanding, they talked over it 
between themselves, and I would not be in position to, with the excep-
tion of some very few occasions, to answer a question of that kind. 
Q You atten1pted to testify this· morning as to Mr. Titus' 
activities out at the nursery, and you semed to know 
69* *about it when questioned this morning, and it seems to me 
that you should know whether or not he co-operated, or whether 
he attempted to destroy the business by lack of co-operation. 
A The question you just asked was about the discussions be-
tween the partners, whereas, this morning the question I answered 
was about his activities at the nursery. 
Q Well, I ask you this question then: So far as you know, did 
Mr. Titus refuse to co-operate for the best interests of the partnership? 
A I would say that there was to my knowledge considerable 
misunderstanding on different occasions between the partners, and that 
I heard views from both sides from time to time. 
Q Y ott are still evading my question ; I asked you if you knew 
of your own knowledge instances where lVIr. Titus had refused to co-
operate to the best interests of the bsiness? 
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A A number of the activities, or several of the activities, of Mr. 
Titus, results of his work, were not satisfactory to the other partners, 
they weren't entirely satisfied with his views, and some of the things 
he would do, ·so that naturally would mean that they did not work in 
harmony. 
Q That is all then you can think of that would tend to show any 
lack of co-operation on the part of l\tlr. Titus? 
A Well, I know about a lot of instances; my knowledge of it is 
pretty much heresay. 
Q As a matter of fact, you don't know much about it, do you? 
A I didn't go out to the nursery tnuch, and my visits 
70* there *were not daily and that sort. 
Q Then if you didn't go out there much, were you jus-
tified in the statement during the period of 1933 and 1934 when Mr. 
Titus came back to resume his duties in the organization that he was 
at a loss as to what his duties were? 
A In my statement this morning I said that when he was there, 
in March, I had that feeling about it, and I should say that my visits 
to the nursery would average once in ten days or two weeks, and I still 
maintain that same opinion of the matter, and many of those times I 
would not particularly talk to Mr. Titus about what he was doing, or 
whether he was managing or not. 
Q So that your statement this morning then is based on a trip 
to the nursery around once each ten days, and you further state that 
you didn't engage Mr. Titus in conversation or pay any particular. 
attention to him on some of those trips? 
A I didn't say that I didn't pay any particular attention to him, 
I said I didn't talk to him on each and every trip. 
Q Did you go there for the purpose of determining what Mr. 
Titus was doing? 
A No. 
Q Then you didn't have any particular reason to inquire into 
his activities, did you? 
A No. 
Q You weren't interested in the business at that time? 
A Not as a owner. 
71 * *Q Now, this morning you went into some length the 
question of the difficulties that arose in latter years between 
the partners, and you stated that the partners and some of the em-
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ployees tried to work out a method of settlement; isn't it true that over 
the greater part of that time it was the purpose of the two partners, 
Darnell and Quillen, and of the employees to incorporate the business 
and run the business in the future as a corporation? 
A Well, I don't think that was the attitude, some of them may 
have felt that way, but many of the employees particularly, and I think 
that at least part of them, Mr. Quillen and Mr. Darnell both were 
hoping that we could arrive at some settlement where the whole unit 
would be held together as one organization to continue to operate, if 
necessary, under some other more satisfactory basis for all concerned. 
Q Did the plan involve the re-organization as a corporation? 
A Yes. 
Q Now. Mr. Titus was the owner of one-half interest in this 
business, as then constituted, was he not? 
A The Partnership? Yes. 
Q And 1\tir. Quillen owned one-fourth and lVlr. Darnell the 
other one-fourth, that is correct, isn't it? 
A Yes. , 
Q Now under the plan of organization of the corporation, 
wasn't it true that in that plan Mr. Titus would have occupied the 
position of owning less than 50% of the corporate stock? 
72* *A Well, there were a great many different plans pro-
posed at different times, and if you have reference to the par-
ticular plan which developed in the meeting here with the hope of 
putting the organization into a corporation, then I \vould say, yes, 
because it was bringing in several, I should say four or five, employees, 
with small lots of stock which they were to pay cash to the corpora-
tion for. 
Q Then didn't it follow that the effort of your group was to 
put Mr. Titus in a position where your group, which was more or 
less together, would have controlled the entire business and excluded 
lVIr. Titus from any participation in it? 
A I would say that I don't think that was ever the attitude, 
now in his partnership he was only one of three partners, in his cor-
poration had he gone through with it, he would have owned about 40% 
of the stock, which would have put him in a stronger position then he 
was in the partnership. 
Q Now, this corporation that you did organize under the name 
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of Waynesboro Nurseries, you endeavored to explain that away this 
morning by saying that that simply designated the nursery at Waynes-
boro, this riame is carried on the stationery as Waynesboro Nurseries, 
does it show from that language that that was simply used to designate 
the name of a nursery at Waynesboro? 
A We were getting, l would say back in 1927 or 1928, letters 
from customers who had forgotten the name of the company 
73* *and they would be addressed to The Nurseries, Waynesboro, 
Virginia, or the vVaynesboro Nurseries; there was no such 
company existing, ang I believe that I, myself, suggested to Mr. 
Quillen that we used the word "The Nursery at Waynesboro," or 
"The Waynesboro Nurseries" so that there would not be any question 
about who the mail was to be directed to, but it was never a part of 
the name of the company at the time I came here or after that; I 
don't know that we ever signed any papers of any kind "The W aynes-
boro Nurseries," nor were our checks made carrying that signature. 
Q So that under your new organization you would have re-
ceived mail really intended for the Titus Nursery Company, but by 
reason of your corporate name would probably have been put in the 
box of the company which Mr. Titus was not participating in? 
A That may have been possible, but at the time the charter was 
applied for I think it was generally understood between all who had 
anything to do with it that the thought behind it all was to incorporate 
v the whole business of the Titus Nursery Company. 
Q In other words, take Mr. Titus into it? 
A Yes, that was what we intended to do. 
Q As a minor stockholder? 
A He certainly would not have been a minor stockholder under 
the circumstances, owning SO% at that time. 
Q Here is the statement you presented this morning, will 
you point out the progress of the company over a period of 
74* *years, "Exhibit No. 3"? As bookkeeper was it your duty to 
see that the books were properly balanced at the end of the 
fiscal year, and to make the tax returns and things of that nature? 
A Yes, of course, during the period that I was actually keeping 
the books at the end of the years. 
Q Now, what years? vVill you indicate when you were keeping 
the books at the end of the year? 
A I closed them in 1925, 1926, 1927, 1928, 1929, 1930; I 
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-assisted in closing them, I should say that Mr. Snyder and I worked 
on them together in 1931, the same as 1930, and 1932 the same as 
1930; ·1933 and 1934 the same as_1930, and I knew the circumstances; 
what time I was here I \vould work with Mr. Snyder on them during 
that period, because it was a rush season. 
Q Now, according to this statement you had net losses ap-
parently in three years; Mr. Titus was not participating in the busi-
ness in but one of those years, is that correct? 
A Yes. 
Q So that this statement is not intended to reflect on lVIr. Titus' 
ability in connection with his work at the nursery? 
A This statement was what the books show. 
Q I am asking you does it reflect on his ability? 
A In answering that I might point out that it does show losses 
for three; one of them in 1926, during which year Mr. Titus 
75* was active; it shows gains far exceeding any *gains prior to 
1926, in five years; it shows moderate gains in two years, one 
year, I guess it is here during which Mr. Titus was not actively 
associated. 
Q According to your statement the years 1931-32, both years 
you lost money, and in 1933 you made a net profit of $25.70; Mr. 
Titus hadn't for some yeai·s prior thereto, or during those years, had 
anything to do with your company according to your testimony this 
n1orning, isn't that correct? 
A Well, he was here in 1933 when we made $25.70. 
Q What part of 1933 was he here? 
A I saw him the first time in March, 1933. 
Q Did he do any work around the company? 
A He was at the nursery. 
Q I asked you, did he do any work? Don't evade answering~ 
my questions, they are very simple. 
A I guess he was working at that time. 
Q Did he do any destructive work which would be the reason 
for only a profit of $25.70? 
A Mr. Titus, I don't think was, at that time, 1933, intending 
to take charge of anything particularly; I think he was there more 
because he felt he should ·go back to work; I don't think that he 
tried to. 
Q l-Ie didn't affect the earnings of that year, did he? 
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A That was affected by different things. 
Q All of the stock you sold in 1933 had been practically made 
when he came back in March, 1933, hadn't it? 
A Yes, sir. 
76* *Q Now, was anything said when Mr. Titus came back 
in 1933, went out to the nursery and attempted to resume his 
ditties out there? Did he say anything· to you, or did Mr. Quillen say 
anything to you about whether he should receive salary or not? 
A Not that I recall. 
Q Nothing was ever said to you about that by either of them? 
A Not that I recall. 
Q Now, this note that the company owed Mr. Titus, and still 
owes hitn, he left that money in the business, and he had a perfect 
right to have it any time he demanded it, didn't he? 
A I wouldn't say that he left it in the business when his personal 
account or drawing account was showing a charge which would more 
than offset the face amount of the note; I don't know whether you 
would call that leaving it in the business or not, it would be simply 
bringing the note for application to his account. 
Q Well, now let's take your statement here, May 1, 1925, he 
didn't owe the company any money, did he? 
A No, but he did on December 1, 1927, or December 19, 1927. 
Q When was the note first given? 
A The note was first given on May 31, 1925; that note was 
given him as a matter of fact to balance his account. 
Q Now, at what point, counting in the obligation the company 
owed Mr. Titus, did he become indebted to the company? 
A He was evidently, without going back to run it through 
77* *an adding machine, he was evidently indebted to the company 
approximately $750.00 on December 17, 1927, at which time . 
Mr. Darnell gave me an order to credit Mr. Titus, and charge to Mr. 
Darnell's account in the amourit of $1250. 
Q That was purchase money that Mr. Darnell owed Mr. Titus, 
I imagine? 
A I don't know that it was, and I didn't ask them what it 
was for. 
Q On or about that time wasn't it a fact that Mr. Titus was 
entitled to, and had been offered by Mr: Quillen, possibly Mr. Darnell, 
that for a block of apple trees that he owned and wouldn't sell to 
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Mr. Darnell in the new partnership? Go oil and answer my ques-
tion now. 
A I wasn't here when that transfer was made; it was made on 
July 1, 1924, and I came here in September, 1925; I knew about it 
because of Mr. Titus' and Mr. Darnell's talks with me about it; and 
I don't know anything about the valuations or agreements about it, 
because it evidently was on the side of this contract we have here, so 
other than the fact that I knew that they had a block of apple trees 
out there upon which Mr. Titus was to keep a record of what the 
three party partnership put in -in the way of fertilizer, labor, etc., 
and Mr. Titus was to keep a record of the number of trees, actually 
removed from that field and used in the three party partnership, and 
the three party partnership was to pay for according to, or 
78* rather I should say !vir. *Darnell was to pay for according to 
the quantity used, the class of trees, and the amount received 
for them. 
Q Now, in these negotiations which concerned this block of 
apple trees, didn't you hear an offer made to Mr. Titus to credit his 
account with some certain sum as ·full compensation for whatever his 
interest in those trees happened to be? 
' A I don't recall any such proposal by either party; I do know 
that they tried a number of times ·to arrive at some basis for com-
puting the amount due by lVIr. Darnell to Mr. Titue, but Mr. Titus 
wouldn't keep any record 'of the number of trees, or the sizes of them, 
or how many were used, or what it cost to the three ·party partner-
ship to continue to grow them for the year 1924 and dig them and 
grade them, etc. 
Q What apple trees did the company sell in that year other than 
these Mr. Titus owned? 
A That was before 1ny coming here, and I couldn't tell you. 
Q well, had the trees all been disposed of when you came here ? 
A So far as I know. 
Q Do you have any record over there to show what the sales 
amounted to in apple trees for the years 1924 and 1925, which I 
presume those two years you would sell all of that block of apple trees? 
A No, I would presun1e so, but we don't have any record on 
that date giving that information, the reason being that the 
79* *original orders made by the customers were sent to the nur-
sery for filling; these orders were then sent on to the salesmen 
to be used in his delivery work, and while they were supposed to be 
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returned to the office, I don't believe we have as many as 150; I 
didn't record any of the sales of 1924. 
Q Now, you did know that this block of apple trees was the 
property of the original partnership of which Mr. Titus owned three-
fourths, and l.VIr. Quillen one-fourth, and that Mr. Titus sold to Mr. 
Darnell, a one-third of his interest, or one-fourth interest in the part-
nership, that Mr. Darnell didn't buy any interest in this block of 
apple trees?· 
A Yes. 
Q And, that they still belong three-fourths to Mr. Titus and 
one-fourth to 1\tlr. Quillen? 
A Yes. 
Q Do you know how many? 
A Of those trees there were--
Q Were in numbers of acres? 
A No, sir, those trees were grown and sold before I came 
here. 
Q' Now, you said this morning that the establishment of the 
Waynesboro Nursery Corporation, or whatever the name is, and the 
various and sundry efforts on the part of employees and some of the 
partners to work out a solution of the partnership difficulties was made 
by the employees because so many of them were dissatisfied 
80* with the morale; was *there any time the employees didn't 
collect their salaries? _ 
A I always got mine; I think they all collected their salaries. 
Q Was there any reason for them to believe they wouldn't con-
tinue to receive their salaries? 
A It looked like the business was going to be discontinued one 
way or another, and a number of us had worked pretty carefully and 
pretty hard to keep our jobs, and we were interested from that angle. 
Q When did the business, so far as the company, start down-
hill, then? 
A I didn't say that it was in a downhill condition until in 1935, 
maybe the boys were getting disgusted and wanted to work in better 
harmony. 
Q Now, the employees didn't have any part in the ownership of 
the property, was there any lack of harmony among the employees 
themselves, or just why did that .condition come about? 
A These various proposals for reorganizing the company 
were being carried on by Mr. Titus and Mr. Quillen, and sotne of' 
, 
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the individual employees, and in some instances different ones in-
terested in reorganizing it would talk with one group or another 
group, and naturally that sort of thing would bring about a cer-
tain amount of dissention, bringing into it personalities, and a lot 
of unnecessary friction, brought about a lot of dissatisfaction among 
the employees. 
81 * *Q Now, coming back to this statement which purports 
to be Mr. Titus' account with the company, I notice at the end 
of the statement on the 7th page, you have a long list of interest items 
charged up to Mr. Titus, totalling about $1433.67, is that shown on 
your ledger from year to year. 
A Not it is not. 
Q That was simply computed since this suit was brought, isn't 
that a fact? 
A Yes. 
Q No thought had ever occurred to the partners to charge l\1r. 
Titits any interest until this suit? 
A Yes, each of the partners ordinarily would at some I)eriod 
. get a note as JVIr. Titus did in 1925, and interest was paid to each of 
those partners for the length of time they held their notes, and on a 
number of occasions, I heard both l\1r. Darnell and l\'lr. Quillen state 
that even though they were getting interest on their notes they did not 
feel it was just for this account to stand in its condition without any · 
interest charge, but. I didn't make any charges of interest because to 
do it, and then later pick it apart would have made it something of a 
nuisance; the interest had it been made from time to time could have 
been compounded and would have been a number of general entries 
for it, and it would cause a lot of confusion in the account which 
we eliminated by handling it in this way. 
Q Was there any interest you have charged the other partners 
for advances they had on their accounts? 
82* *A I don't think that you will find on any of the other 
partners at any time where they actually had a debit balance, 
unless it was for a period immediately after a date when a note was 
issued to them and before the salary credit for that current month 
would have been entered. 
Q The interest that you have figured then, I take it from your 
statements, was without Mr. Titus' knowledge, and was not computed 
from year to year as it normally would be, but was computed entirely 
atter this suit was brought? _ 
A Several times l\1r. Quillen told me that interest should be 
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charged on Mr. Titus' account; I pointed out to him that the best way 
to handle it would be to wait until we arrived at a settlement of one 
kind or another, or that the account would be brought up at s01ne date 
in some manner or other, and compute the interest at that time, because 
if salary checks were being drawn from tin1e to time and we figured 
interest, it would just be a lot of items to enter from tin1eto time. 
Q If Mr. Titus had been paid salaries from time to time, as 
the other partners he wouldn't have been indebted to the company, 
would he? 
A If he hadn't increased his withdrawals above what he actually 
would have drawn; . 
Q The cutting off of the payment of any· salary to Mr. Titus 
is the whoJe reason why he has what purports to be a debit balance to 
the partnership now? 
83* *A I would think that the drawing of checks would 
bring about a debit balance rather than--
Q The point is that he didn't draw any more than his_ salary 
would have amounted to over that period? 
A I haven't compu_ted that, I don't know, it may figure out one 
way or the other. 
Q Do you recall at any time telling Mr. Titus that he wasn't 
being paid any salary? 
. A I recall it? No, 1\!Ir. Titus told me on a number of occasions 
he wasn't on the payroll; I don't think I ever told Mr. Titus, that 
l recall. 
Q Now, we will go back just a minute to the question of the 
rate of salaries that were paid from the organization of the three 
party partnership in 1924-each partner received $100.00, I mean 
$150.00, when was that changed to a different rate? 
A It was changed in 1928, to $200; I might supplement what I 
said a moment ago about it by adding that Mr. Darnell was made at1-
allowance of $20.00 per month through the years of 1924 and 1925, 
and until June 1st or May 31, 1925, for expenses, and he would report 
these expenses to the office with a limit of $20.00 a month. On the 
1st of June, I told him to keep a record of his expenses. 
Q June, 1928? 
A For the fall of 1925, I should say, instead of handling it in 
this manner; I gave him his expense reports and just allowed him 
$20.00 additional per month as a salary. 
84* *Q 'Vhat time of year was this change made to $200.00? 
A It was made on January l, 1928. 
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(BY THE COMMISSIONER: Was the $20.00 a 
month expense account to lMr. Darnell continued after th~ 
increase of the salary on January 1, 1928, to $200.00? 
A. No.) 
Q Now, that salary of $200.00 was only paid to Darnell and 
Quillen? 
A Yes. 
Q Now, when was there any other change in the rate of salaries? 
A On January 1, 1931, lVIr. Quillen received $300.00 beginning 
as of that date, and Mr. Darnell $275.00. 
Q Now, was there ever any further change of salaries? 
A On January 1, 1932, to 6/30/32 lVIr. Quillen's rate was 
$270.00, J. lVI. Darnell, $250.00; on July 1/32 to 12j31j32 E. M. 
Quillen's rate was $250.00 and J. lVL Darnell's rate was $250.00; on 
1/1/33 to 12/31/33 E. M. Quillen's rate was $200.00 and J. M. 
Darnell's rate $200.00; on January 1/34 to May 31/34 E. M. Quillen·~ 
rate was $200 and J. lVL Darnell's rate was $175.00; the reason for 
that being that the bookkeeper, Mr. Snyder, in recording 1.\tir. Darnell's 
rate for that season made an error and allowed it at $175.00, whereas, 
it should have been $200.00, then in talking of it later lVf r. Darnell 
stated that he was off duty for some several weeks, and in figuring it 
up I think it was agreed that the difference between the amount 
85* *of $175.00 and $200.00 per month, and the amount that he 
would have ordinarily deducted for the time lost was about 
the same, so it was left to go into our records at $175.00; then begin-
ning May 31, 1934, until the date of the close of the partnership it 
continued to be $200.00 for both parties. 
Q Now, over that period of time throughout all those adjust-
ments, who directed you to make those different rates· of pay? 
A Mr. Quillen. 
Q Did Mr. Titus ever at any time have anything to do with it? 
A No, of course, Mr. Quillen was general manager of the busi-
ness and we looked to him for instructions. 
Q Now, over a period of years on this account of l\1r. Titus' 
that he is charged up with gas and oil, why was that charged to him? 
A He would go to the nursery and get gasoline and oil, and, of 
course, he was charged for the cost of the gasoline and oil just as any 
of the other partners, with the exception of l\1r. Quillen, was charged. 
E. 111. Quillen and J. 111. Darnell v. G. N. Titus 89 
W. J. BILLERBECK 
Q You mean to say then that Mr. Quillen received his gas and 
oil at the expense of the company, regardless of what it was used for? 
A Of course, his car was used always for operation from here 
to the nursery in the direction and management of the business; 
86* they furnished him a car and fun1ished him gas and *oil just 
as they did :rvrr. Darnell, although l\1r. Darnell had this credit 
of $20.00 while he was on the road, so we charged him with his gas 
- and oil as-a part of this $20.00 allowance; when 1\IIr. Titus is charged 
on the record for gas and oil it was either put in his own automobile 
during the time when he was at work, or was furnished his passenger 
car when he was not working. 
Q Well, now, this gas and oil, the gas and oil charges did not 
start here apparently until, the first item I see here is back in 1928 on 
June 22nd, I believe. \.Yhy did you start charging him then? I correct 
that question, the first one I see is April 30, 1928. · 
A The partnership supplied him a car and furnished him the 
gasoline and oil used in it, and this gasoline on April 30, 1928, now, 
I don't have any evidence to show it, but it presumably would have 
been put in his passenger car for his own use. 
Q That is the first item I see charged on here for gas, and I 
was trying to get at the question of why he hadn't been charged with 
gas before, and why you suddenly adopted that practice, what was 
the occasion for adopting the practice at that time, charging him with 
gas and oil ? ' 
A Mr. Titus was off duty and the gas was evidently in this one 
instance, as well as in other instances, put in his owt1 automobile. 
Q Did he report to you each time he got gas and oil, or had it 
pumped into the car, or how did you get that record? . 
87* *A I think we can show from the actual record that some 
of these charges were made in his own handwriting, or else 
some of them made in the handwriting of the foreman at the nursery. 
Q The gas I take it was taken from the pump at the nursery 
company? 
A Yes. 
Q And this didn't include any purchases from stations around 
over the country ? , 
A I do not think there are any of that nature in here. 
Q Was the gas used by other partners in the company cars or 
in their own cars; when they took a trip for pleasure was that charged 
to them or not, when they pumped it out of that pump up there? 
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A I don't think that any of them bought any gas and oil there 
to be charged- to them when they were using company cars; I think 
that it was just put in company cars and they used those cars as they 
saw fit. 
Q There was no limitation on those cars for strictly company 
use, was there ? 
A I don't think it ever got down to that fine point; no, ordinarily 
if we put gasoline in one of the partners personal cars we would charge 
it to them. 
Q Now, coming to this block of peach trees which yott measured 
and calipered and counted and one thing and. another, have you had 
any considerable experience in propagating stock of that kind? 
88* *A The first dollar I ever made was for cutting buds, 
_ and while I was never considered a propagator l;y any n1eans, 
I was around n1y uncle's place a good bit when I was a kid, and I was 
n1ore or less brought up with a hoe in one hand and that sort of thing; 
I did work summers occasionally when I was in school, with him, and 
. I had some experience at that time, then before I came here I was 
with the nursery there in Nebraska for about five years, I think it was 
1920 when I went there and put in all my time there; my uncle would 
go away for a period from one day to two weeks at a tin1e, he would 
tell me what he wanted clone and I would more or less be left to work 
out the details as to how .it was to be done and give that information 
to the propagator; I was in very close association with how he did 
things, and I don't know that I know all about all the things a propa~ 
gator does, but I did have some experience in some of it. 
Q Now, considering the experience you have had in the nursery 
business and your knowledge of propagation, whatever it may be, was 
Mr. Titus considered and is he, a man who is· considered to be a good 
propagator,. or not? 
A Some things I think he does very well on, and other things I 
think he knows absolutely nothing about. 
Q What part of the business would you say he knows nothing 
about? 
_ A I don't think he is acquainted with most kinds of orna-
89* . *mental plants, how they are propagated; he does some fruit 
tree work very well, but in some instances I believe that (of 
course it is merely opinion), the propagation of his fruit trees tnay 
have been improved upon; I wouldn't take it upon myself to have done 
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the job in his place, but looking at it as an observer after it was done, 
I imagine I see places where it could have been improved upon. 
Q So you think then his besfwork would be in connection with 
the fruit trees, rather than the ornamentals? 
A Yes. 
Q Now, in the literature of the Titus Nursery Company, haven't 
you seen information which was sent out to the public, and i believe 
prepared by J.Vfr. Quillen, setting forth the fact that Mr. Titus was 
probably the outstanding man in propagation work in the state? 
A I don't know, I may have, I wouldn't say yes, or no; I recall 
some old booklets that have been up there, and it has been a long 
time ·since I l}.ave examined them; I wouldn't say what they contain. 
Q From your experience in nursery work, both from the book-
keeping angle and other angles, you could acquire the information, 
when and at what season of the year do you usually apply nitrate? 
A That would depend somewhat on the growing season I would 
say, but from what I have experienced here I believe it has been 
applied sometime in June usually. 
Q Sometime in June? 
90* *A Yes. 
Q As a matter of fact don't the better propagators apply 
it early in the spring? 
A I don't know of anyone that applies it early in the spring; 
it might be possible; June would be fairly early in the season. 
Q Now, the year before the season l\1r. Titus is supposed to 
have cancelled this order for the application of nitrate, isn't it a fact 
that you had considerable damage by reason of the usual growth of 
the trees before the fall before? 
A I wouldn't say that we had the heaviest growth of peach 
trees that I believe the company has ever owned ; during the year of 
1935, which, of course, means that the crop is in part now on hand, 
we had about the strongest and best growth that we ever had, and we 
certainly have no damage of any kind, and we certainly realized the 
best profit we have had in a long time because of the quality of the 
goods and the price this year. 
Q · Don't you know it is considered a very . dangerous practice 
to apply nitrate to trees in the summer time, during June and July, 
because the trees don't have a chance to mature during the cold 
winter season? 
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A I should think it should be done in the middle of- June. I 
would think that if it were done it~ June, it would be about the right 
time. 
Q Now, as a matter of fact, this year that you claim Mr. 
91 * Ti*tus caused this tremendous loss of $10,000.00 which was 
in 1934, the order had been given to apply this nitrate some-
time during July, had it not? 
A That would be hearsay for me to answer that. 
Q Based on the statement you just made, June would be rather 
late to apply nitrate unless you had good rains, wouldn't it? 
A If you had the right kind of season it might prove alright, 
it would be some risk. 
Q Do you consider the failure to apply nitrate in June or July 
to be wanton negligence, or do you consider it a mistake of judgment? 
A Well, as late as July, as I said a moment ago, if you had the 
right kind of season following it would be late, and it might best not 
be applied that late. 
Q No propagator would have any knowledge of \vhat the season· 
was going to be as to the application.of nitrate, w.ould he? 
A I said you would have to be lucky. 
Q So that viewing the thing a year later it might look consider-
ably worse than at the time the order was given in July? 
A Even if the order were as late as July and we had exactly 
the kind of season we had that year it may not have been so detri-
n1ental. 
Q Now, what percentage of the trees froze that year, do you 
know? 
92* *A What year? 
Q The winter of 1934, 1933 or 1934 I guess. I don't 
believe I am qualified to answer that; I don't know. 
Q Now, when you made this investigation to determine the 
effect of the non~application of nitrate, that was all based on the 
failure to apply some twenty odd dollars of nitrate to the entire crop 
of peach trees that year, it is all based on that one point, is it not? 
A Yes, it is all the result of the fact that the nitrate was not 
applied at the proper time in the season; of course, a good propagator 
would naturally know when he should apply that nitrate. 
Q How could you tell how much the trees would have grown 
had the nitrate been applied? 
A We have a very good comparison in that same season, one:.· 
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part row of trees which was nitrated, also, then we had the same rain-
fall in 1935, and by comparing then1 with what the trees have grown 
in 1935. 
Q That wa.s a subsequent year? 
A Yes, but we still have that part row of 1934. 
Q At the time you made the comparison the trees were a year 
older? 
A No, we counted the trees of 1934 in 1934, that is, during 
the winter of 1934, and 1935, we, also, counted this part row at 
that same time on the same date; then we counted the entire crop 
for 1935 during the winter of .193"5-1936 as an additional com-
parison. 
93* *Q Didn't you find in your comparison that the trees 
over there were planted very thick in 1934 and were consid-
erably thinner in their planting in the 1935 season? 
A As I recall it now, I don't think it was a great deal of 
difference. 
Q You said you went there and made those various measure-
ments and calculations, wasn't it obvious to you then? 
A I have seen a great many trees standing in rows from time 
to time since then, and to recall how close they were planted, it is 
a little difficult. 
Q It is true that when they are planted too thick they don't get 
the right kind of growth, isn't it? 
A If they get the right supply of nitrate they can stand it. 
Q The distance apart affects their growth? 
A To a certain extent it does. 
Q What varieties of trees did you have there? 
A Of peach trees? 
Q Yes. 
A We had a variety; I don't know that I could name more than 
two or three we had without looking back to the record of what we 
had planted. 
Q Isn't it true that certain varieties grow n1uch faster than 
others? 
A Yes, of course, ~ut in cou.nting them as we did, taking the 
cross ·section of the field, we would include practically, I wouldn't say 
all of the varieties, but we did include both the smaller growing 
94* kinds and the larger growing *kinds just as they came. 
Q When you made this comparison did you compare 
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the fast growing varieties with the fast growing varieties planted the 
next year? . 
A In both cases we took, we started in one corner, stepped over 
into another row, and paid no attention as to what variety was in there. 
Q About the height, you said this morning, I believe, that you 
took the approximate height, didn't you? 
A Yes, sir. _ 
Q · You din't measure the two different plantings as to height? 
A We didn't do it by the yard stick, we used a caliper for trees 
that would rim over % of an inch, that is usually the way most trees 
are figured; .they are figured by caliper rather than height, except for 
the smaller class. 
Q Well, now, in considering this investigation you used the 
word "we," that refers, I believe, to you and Mr. Quillen-Mr. Titus 
was not present during this investigation, was he? 
A No. 
Q Was he notified that you were going to make an inspection 
of these trees? 
A No. 
Q Was any claim ever made on account of this matter until 
this suit was brought? 
95* *A Would you tell me the date the suit was brought? 
Q December, 1934, ·subpoena was issued on December 
47, 1934, and was served on Messrs. Quillen and Darnell, on Decem-
ber 30, 1934. 
A No, this first count was made on February 16, 1935, in 
other words, about two months, one and one-half months, after the 
subpoena had been served in this suit. 
Q Was any charge or complaint made to Mr. Titus on account 
of this matter prior to that time? 
A I made no charge, and do not know other than hearsay. 
Q Didn't Mr. Quillen or didn't you know when the order was 
countermanded ? 
A I heard it dozens of times, not from Mr. Titus. 
Q When did you first hear that? 
A I don't know; sometime in the fal11934. 
Q As a matter of fact, didn't you yourself hear it shortly after 
the order had been countermanded? 
A I probably did, I don't know. 
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Q And, if at that time it had been a serious matter, don't you 
think the partners would have gotten together and discussed it? 
A I expect they discussed it plenty of times; I don't know that 
all three of them did, but I did hear Mr. Quillen and Mr. Darnell 
talking about it a number of times. 
Q Do you know of your own knowledge, whether they discussed 
it with Mr. Titus, talk it over with him? 
A No .. 
96* *Re-Direct Ex{J1nination 
BY MR. BRANAMAN: 
Q Does your financial statement reflect the worth of the Titus 
Nursery Company December 31, 1934? If so, what was the amount 
fixed thereon? 
A Yes, $89,175.42. _ 
Q What was the net worth when the three partners opened up 
business in July, 1924? 
A $28,000. 
Q Now, Mr. Titus left the business in 1926, in November? 
A Yes, sir. 
Q Over what period then was the principal growth and develop-
ment of the business, while he was with the company, or during his 
absence? 
A On December 31, 1926, the value of the business was approx~ 
imately $18,000 more than on July 21, 1924; on December 31, 1934, 
the value of the business was $89,175.42, and during that period of 
time we took depreciation and inventory of approximately $12,000; 
in other words, the earnings from 12/31/26 to 12/31/34 were approx-
imately $43,000, plus a $12,000 inventory depreciation. 
Q What were your bad years in the nursery business? 
A Worse year was 1932, 1931 was bad, the pickup began then 
afterwards; little better after, that 1933 began to look a little better, 
1934 was fair. 
97* *Q Did you have any financial difficulties during the 
depression? · 
A We had to be conservative; I don't know that we ever were 
severely cramped to the point where we could not get any more money. 
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Q What was the maximum borrowing during your financial 
crisis? 
A I think at one time they were up there around $35,000.00, 
including bonds on real estate and amounts clue to the banks, and 
amounts due to other nurseries. 
Q Now, you were in the nursery business before you came to 
Waynesboro, weren't you? 
A Yes, sir, I worked in a nursery. 
Q You have been a nurseryman all your life, is that right? 
A That has been more or less like a farm boy who goes into law, 
he is at heart a farmer, and I have been around a nursery practically 
all my life since I have been able to do anything. 
Q I ask you who had the management of the Titus Nursery 
Company during Mr. Titus' absence, I believe Mr. Quillen did, is 
that right? 
A Yes, Mr. Quillen was the manager. 




98* *Q From 1922 to 1924 the partnership operated by 
Messrs. Quillen and Titus increased from their original contri-
bution of $11,000 in capital to $28,000, that is correct, isn't it? 
A Yes. 
Q The contract says $11,000 when they first went into the 
business, now over a period of two years until :1\tfr. Darnell was taken 
on the assets increased to $28,000 according to your statement? 
A That is not right. 
Q That is according to your statement. 
A ·You haven't completed what the contract says; the contract 
says that the valuation of the nursery is $11,000 and Mr. Quillen 
added to that $3,000.00 in cash which would have made that valua-
tion $14,000. 
Q The inventoried stock of the nursery was $11,000? 
A Yes, but that has nothing to do vdth the valuation at that 
time. 
Q Two years later your inventory value was $21,898.19? 
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A Of course, it was recorded on the basis of that figure, but it 
was far in access of the actual value as would be indicated by the 
progress. statement showing the acreage from ye~r to year, and the 
comparative inventories over those periods of years and the compara-
tive outlet for the merchandise sold. 
Q Now, if those items in your statement demand as n1uch 
99* *explanation as that, how about the rest of the items in the 
statement? 
A Almost any statement demands a certain amount of ex-
planation. 
Q Then we can't take these figures at their face value? 
A We can't take the figure "2" on this window at its face 
value; you have got to know what two means. 
Re-R.e-Direct Exa-mination 
BY l\IIR. BRANAMAN: 
Q You recall the charge in the bill that the business on January 
1, 1934, was worth $123,366.03, that is evidently the gross value of 
the business without the deductions of the indebtedness of the com-
pany, is that right? 
A Yes, our record shows it $123,000; that does not take into 
consideration any liabilities; and it includes, also, items such as 
deferred items~ in other words, it is merely .the total of the ~ssets of 
all nature plus deferred charges for a number of things that would 
certainly not be classified as assets of a salable kind. 
Q Did "you give Mr. Titus a statement of the business at the 
end of each year? 
A If he were here, and these statements were rendered to hin1 
yearly for his income tax purposes, and he made his income tax state-
ments from these I assume; he would always come to the office 
100* and get the statement; I think several *of them were sent out 
him; some were sent to him by mail, but he frequently came to 
the office and inquired about the business. He was at the office com-
paratively little, very few times; don't know just how many times, o~ 
course. 
Q What credit loss did you have fron1 year to year, do yo~ 
know? 
A About, I would say, between three and one-half to three and 
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one-fourth percent of bad account losses as compared to business 
volume, or sales volume. 
Q Have you any statement with that calculation on it? 
A I have a statement, but it is not hardly in form to file. 
Q Is that the statement you refer to? 
A Yes. 
Q Will you file that with your deposition and mark it "Exhibit 
W. J. B. No.7"? 
.A Yes. 
Witness leaves stand. 
E. 1\II. QUILLEN, 
another witness of lawful age, appearing on behalf of the defendants, 
and being first duly sworn, deposes and says as follows: 
Direct Examination 
BY lVIR. BRANAMAN: 
101 * =!:Q Where do you live? 
A Waynesboro. 
Q How old are you? 
A 43. 
Q When did you come to Waynesboro? 
A I came here to make my permanent home in the spring of 
1922, February, 1922; I had been here doiflg some wor.k here prior to 
that time, but didn't have my residence here. 
Q I believe you are a southwest Virginian, a Democrat, 
aren't you ? 
A I came from there-you have to be something when you 
come from there. 
Q vVhat was your business when you came to Waynesboro? 
A Nursery, I was engaged in nursery sales work. 
Q \Vhere were you educated? 
A At Gate City, Va.; that was the county I was reared in. 
Q Did you get a college education or not? 
A I attended Shoemaker College; didn't give any degree at that 
time, it was· scarcely more than a High School; graduated there in 
1917 but didn't get a degree. 
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Q With whom did you become associated when you came to 
Waynesboro, and in what business? · 
A I became associated with Mr. Titus immediately after I came 
here in 1922, but I had done some work here prior to that time; 
102* met J\tlr. Titus here in 1921, I was in nursery *sales work then. 
To make it a little more definite as to how I was in the nursery 
business; I started in the nursery sales work in 1912, I worked at it 
in the summer months while I was in school; I spent about four 
months each summer in the sales; paid my way through school that 
way; as soon as I left school in 1917-1918 went into the Army and 
was gone two years and I didn't know then the nursery work, but 
immediately after I came back in the spring of 1920 I resumed . the 
nursery sales work, and I was w·orking at Waynesboro and met Mr. 
Titus, I was making delivery of nursery stock I sold here in 1921; I 
was near the Gardner Mill and Mr. Titus approached me and asked me 
what I was doing; I said delivering nursery stock that I sold here 
during the summer of 1921, and he asked me if I had license to 
deliver nursery stock, and I told him I did, and he asked me if I 
would be interested in going in the nursery business; I told him I had 
considered doing so sooner or later; but had not definitely decided 
where I was going in the nursery business·; said he was here and 
wanted and needed a salesman, and if I would be interested he would 
be glad to consider taking me in as a partner, and I told him I would 
let him know something about it when I returned home, ·and then I 
wrote him and told him I would consider it, but wanted to know what 
sort of proposition he had to offer. 
Q Did he make a proposition? 
103* *A Well, he sent me a list of the inventory of what he 
had here and asked me to come on here immediately, and at 
the time we formed a r:>artnership we should work out the plans, 
probably would want to change the plans he had, so I came here in 
February and we formed the partnership, taking into the partnership -
his inventories as he had given; they were valued at $11,000 according 
to his accounts and figures. 
Q Did you enter into a partnership contract at that time on a 
basis of his inventory? 
A Taken in on the basis of his inventory; tried to get me to 
take one-half interest; but I felt that was too much of an obligation 
for me; I didn't have the cash to pay for it all; finally agreed to put 
in $3,000 cash and gave Mr. Titus a note for $500.00, to make one--
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fourth interest in the business capitalized at $14,000. 
Q Did you get under way then, you and Mr. Titus, in a partner-
ship arrangement? 
A Well, we formed a partnership on those bases, and I paid 
into the business $3,000 cash and the agreement was that I was to 
take charge of the office and sales work and act as ptirchasing agent, 
Secretary and Treasurer, J\;1r. Titus was to take care of the growing 
of the nursery stock; each were to receive for our services rendered 
in the beginning $100.00 per month, with a verbal agreement that the 
salaries would be increased as the business justified. 
1 04* *Q The verbal understanding was sitnply on the side if 
the business prospered, is that right? 
A That was part of the contract, $100.00 for services rendered 
to begin with ; we had an agreement that salaries would be changed 
because we knew we could not continue to work without any increase; 
we accepted that as a beginning, as we would rather take that to start 
in on than a large salary to begin with. 
Q What progress did your partnership make? The first one 
between you and Mr. Titus? 
A Well, in the beginning it was practically a sales proposition 
with us; we had no nursery stock to amount to anything, then most 
of the business we did was buying and selling; the only thing that we 
grew at the nursery was apples. 
Q Did you have any land? 
A No land, tools, teams, or equipment of any kind to amount 
to anything; didn't even have a packing shed, a small shed there we 
got along with; we had scarcely anything other than stock 
Q Did you rent any land? . 
A We rented the land we used there, approximately 40 acres, 
maybe under it, maybe a few acres more than that. 
Q From whom did you rent? 
A Carl Hartman. 
Q It was the Hartman place, I believe, that the partnership 
bought after Mr. Darnell came in? 
105* *A Yes. 
Q Did you and Mr. Titus experience any difficulties in 
your early partnership operation of any kind? 
A Yes, difficulties arose from the beginning; in the first place 
when I came into the nursery business I knew absolutely nothing 
• about the growing end of it, the nursery stock in the field, and neces-
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sarily I accepted Mr. Titus' valuation of inventories; I soon discov-
ered that those accounts were excessive and that the valuations of the 
stock was greatly overvalued. 
Q Had it been paid for? 
A Well, I had· accepted it as one-fourth interest in the business 
and put my cash into it, and naturally it left a bad taste in my mouth 
when I seen that I had gotten a bad start by paying entirely too much 
for the stock and paying for accounts which were not there. 
Q Had the stock been paid for, that is the question? 
A The stock was reported to me as being free of all indebted-
ness, that was in the contract, that was all that I knew about it at 
that time. 
Q What did you know afterwards? 
A I discovered later that Mr. Titus owed for the ·seedlings he 
started with and was being sued. 
Q Well, did you have innumerable annoyances when you f1rst 
started off? . 
A Well, it greatly injured our credit rating; we started 
106* out doing business with very little capital, we naturally *needed 
all the credit we could get; Mr. Titus' account had been turned 
over to the National Association of Nurserymen, which gave us the 
very worst publicity. · 
Q "vVell, then you got under way and operated your partnership 
for several years, and then you took in another partner? , 
A I got busy on sales work, was very much discouraged and 
disappointed at the start we had had; we had a bad credit rating to 
begin with; it was inherited; it was naturally discouraging, but 1 
went to work on the organization or sales force, and fortunately em.: 
played the very best salesmen that was available at that time-some 
salesmen who were with a nursery that was going-out of business, and 
some of them are still with us. 
Q When did Mr. Darnell come into the partnership? 
A Mr. Darnell was one of the first salesmen, the one I have 
reference to; he worked with us as a salesman part of the time up 
until around June, 1924. Mr. Darnell at first was in school at V. P. I., 
only devoting part of his time to the work, hut after finishing his 
course in 1924, he decided to go into the nursery business himself and 
I suggested to him that he go in with us rather than start up a nursery 
in competition, thought it would be best for all concerned, and after 
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several weeks of negotiation between 1\llr. Titus and Mr. Darnell, Mr. 
Titus sold Mr. Darnell one-third of his interest. 
Q That made Mr. Darnell one-fourth owner in the business 
then? 
A Yes, it made Mr. Darnell one-fourth, myself one-
107* fourth, *and Mr. Titus two-fourths. 
Q Now, do you know anything about the terms upon 
which 1\tlr. Darnell v.ras admitted to the partnership? 
A Well, 1\IIr. Darnell dealt strictly entirely with l\llr. Titus; the 
partnership did not sell to Mr. Darnell, Mr. Titus sold him part of 
his interest; I was there and heard most of the transactions that went 
on, but I had no part in it other than I was glad to see 1\IIr. Darnell 
come in, and tried to do what I could to help him to get in, because I 
realized he would be a valuable asset to the business . 
. Q Well, now did he pay Mr. Titus for the one-fourth interest as 
per the contract that he and Mr. Titus signed, so far as. you know? 
A Well, I knew he paid hin1 considerable amount of cash at that 
time, and later on heard him say he had paid him in full; I don't 
know the details how the payments were made other than one time on 
the books where. Mr. Darnell had a charge transferred to Mr. Titus' 
credit. 
Q Well, how did they go about valuing the nursery business · 
when Mr. Darnell came in, do you know? 
A Yes, they went to the nursery and inventoried the stock, and 
made counts, and the greatest difficulty was valuations, l\1r. Titus 
valued the stock much higher than Mr. Darnell, and had considerable 
.difficulty in getting together on valuation. 
Q Well, there is some mention here of a block of trees, 
108* *can you throw any light on it? 
A There is one block of apples that was never counted in 
the inventory. 
Q That is, if I understand you, lVIr. Darnell and yourself and 
Mr. Titus were partners when Mr. Darnell came in \vith respect to all 
of the assets, save only this block of apple trees? 
A The block of apple trees was left out the new partnership. 
Q How was that block of apples to be. handled, you had your 
one-fourth interest in it didn't you? 
A I had one-fourth interest in it, yes, but it didn't affect mv 
account, as I still retained a one-fourth interest in the old block ~f 
apples. The block was left out because of not being able to arrive at 
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valuation, and the agreement was between Mr. Darnell and Mr. Titus 
that the new company was to take care of the block of trees which 
was left out, and Mr. Titus was to keep a cost of the taking care of 
the trees, digging, and the new company were to use the trees, use 
what they could of the lot, allowing so much a tree for the various 
grades, and Mr. Darnell were to pay Mr. Titus on that basis of actual 
account of salable trees used from this block, less expense of culti-
V,flting, digging, grading, etc. 
Q Did Mr. Titus receive one-fourth from Mr. Darnell then? 
A Mr. Darnell was to pay Mr. Titus on the basis of one-fourth 
valuation of that block of trees. 
109* *Q Then the tree proposition with respect to this block 
is a transaction between l\tlr. Darnell and Mr. Titus, is that 
right? 
A Purely a matter between themselves. 
Q Doesn't involve your interest? 
A No. 
Q Well; now, when you three formed your partnership, was 
there any arrangement made about salaries? 
A Yes, we agreed to start out with a salary for services of 
$150.00 a month, to be adjusted as the business justified. 
Q Was that Mr. Titus' agreement with you? 
A Yes. 
Q He got his salary, I believe, from the partnership as long as 
he was with it? 
A As long as he worked. 
Q \iVhy was l\1r. Titus' salary discontinued and when? 
A It was discontinued in the fail of 1926 when he discontinued 
work. 
Q \iVhy did you discontinue his salary and conti'nue to pay 
Darnell and pay yourself ? 
A Well, the salaries we agreed didn't work automatically, the· 
partner was credited for salary when he worked, and when he didn't 
work there was nothing to enter. 
110* 
\ 
Q If he were to receive salary thert, he must work for it? 
A Certainly so. 
Q Did l\1r. Titus understand this? 
*A That was the agreement we had; he made no opposi-
tion to it, agreed to it. 
Q When was it discontinued, if you know, his salary? 
104 E. M. Quillen and 1.· M. Darnell ·v. G. N. Titus 
E. M. QUILLEN 
· A We paid him for November, 1926; he didn't do any work in 
November, scarcely any, he may have been to the nursery a few times. 
Q What was his trouble? 
A He told me he had a nervous breakdown. 
Q Who? 
A Mr. Titus told me he had a nervous breakdown. 
Q Where were you when he told you that? 
A At his home; he left the nursery hadn't been there for severa1 
days, a week or more, we were very busy in packing; I didn't know 
where he was for a while and found out later that he was at home 
sick ; called on him and he told me he was sick and unable to work ; 
he told me later that he had a nervous breakdown. 
Q Did you call at his home and find out he was sick? 
A Yes. 
Q Was there any discussion between you and he about the man-
agement of the business ? 
A Well, not at first; I called there several times while he was 
sick to find out just where he had left off at the nursery, what he 
hadn't completed, in order to be able to pick up the loose ends and 
keep things going; I consulted him about various things from time to 
time, and he finally said that he had a nervous breakdown, pos-
' 111 * sibly would *have to go away· for a rest, or probably to a 
hospital. 
Q Any statement made to you with respect to the management? 
A Said that he didn't know when he would be able to work, 
asked me to take charge and carry on both at the nursery and con· 
tinue at the office as I had. 
Q So it was agreed with you and Mr. Titus, Mr. Darnell .con-
curring, that you should assume Mr. Titus' duties and go along with 
the business and carry on your own duties at the same time? 
· A Mr. Darnell wasn't there at the time, but I informed Mr. 
Darnell at his, Mr. Titus' request and it was entirely satisfactory with 
Mr. Darnell. . 
Q Any mention made about salary at that time? 
A No, I don't think any mention was made at tliat time. 
Q There had been an agreement before between you three that 
salaries would be paid when the partners worked and earned it? 
A Yes, paid for services rendered. 
Q yv as Mr. Titus away sometime? 
A Yes, he was away from duties. from that date on till spring 
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of 1933; he came to the of-fice and stated that he felt he was now able 
to go back to work and was reporting for duty. · 
Q Say anything about salary? 
A I asked him what he was going to do, said he would find 
something out there to do, probably work some around the 
112* *beds; I asked him what he expected in the way of salary, he 
said, "the same as you are getting" ; I told him I didn't feel 
that he should be paid the same I was paid for the duties I had, and 
what he could do about the beds. 
Q What do you mean about working around the beds? 
A Well, meant that he would be performing duties there for 
. about all we would pay a man $1.50 to $2.00 a day; I just didn't 
feel like putting my time and experience up against a man that would 
perform such duties. 
Q Did you have a propagator at that time? 
A Yes. 
Q How long had he been with you? 
A I don't remember just ex.actly when he came there, had been 
there several years, probably five or six years. 
Q What was his name? 
A Beuley. 
Q The actual nursery management, the handling of .the help, 
who did that? 
A- We had a foreman there, a Mr. Beard, kept the time and 
was general foreman, and lVIr. Beuley was propagation foreman and 
was in charge of that particular branch, chiefly evergreens, ornamen-
tals, one section of the nursery. 
Q Did you give directions to Mr. Beard or Mr. Beuley, or both? 
A I gave most. of my orders to Mr. Beard, some details of 
the propagation end of it I gave Mr. Beuley; Mr. Beard didn't 
113* *pretend to know much about that kind of work, and some of 
the orders I would give to Mr. Beuley. 
Q Did Mr. Titus during his absence undertake to give orders 
to help, ot to the foremen? 
A None whatever I know of from the fall of 1926 uhtil the 
spring of 1933. 
Q Did he come to the office frequently or not? 
A Occasionally, perhaps once a month. Sometimes he would 
be gone several mohths, never· see him, didn't even know where he was. 
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Q Did he make inquiry of you about the business from time 
to time? 
A Yes, he would inquire about how the sales were running, 
various things ; always did. 
Q When :J\i1r. Titus came back in February, or in 1933, you had 
a right sizable operation and a number of men employed, didn't you? 
· A Yes, it had made considerable growth from the time he left 
in 1926 until1933; when he came back we were employing much more 
labor and growing several times the amount of stock we were growing 
when he left; we owned most of our equipment and teams. 
Q How many farms had you acquired for nurseries? 
A We had bought and acquired all the land in the meantime 
when he was away, something over 500 acres of land. 
Q Did Mr. 'fitus, or not, ever complain about the way 
114* *the *business was managed? 
A During those six years he was away there was very 
little criticism any way; I heard very little out of him one way or the 
other. 
Q Did he in any way commend you and Darnell in the growth 
of the business? 
A Sometimes he would mention how well .the stock was looking 
and comment on the work we had done and referred to different 
things; for illustration, we built an entrance to the boxwood gardens 
at Afton, constructed a rock garden and small office building and had: 
it landscaped, and Mr. Titus favorably comtnented on it being an 
attractive building and well designed. 
Q Had it proven to he profitable? 
A Proven to be one of the best profitable investments we made 
so far as sales. ' 
~ Q Did he ever make any mention whatever of salary during 
that long period? 
A No mention other than stating that he wasn't getting any 
salary and he had to have some way of living, and would ask about 
checks, he would need money, and on one occasion he asked about 
drawing when he had no credit, and I told him I didn't feel it was fair 
to the partners to issue checks to one partner when he had no credits, 
and while the partnership was indebted to the others, we had left our 
money in in order to help the business, and we agreed at that 
115* *time to withdraw from capital to make it just to all three 
partners. 
E. 111. Quillen and J. 1Vl. Darnell v. G. 1.V. Titus 107 
E. M~ QuiLLEN 
Q Did you and lVIr. Darnell leave your salaries in the business 
often? 
A Yes, most all the time had a credit. 
Q \iVhat did it amount to when you bought Mr. Titus' interest, 
do you recall? 
A \,Yell, it wasn't as large then as it had been other times, 
something like $2500.00 each we had at that time. 
Q You and Mr. Darnell? 
A Yes. 
Q Did you and he ever make any capital drawings from the 
business? 
A Only one time when Mr. Titus drew $1,000 and we accepted· 
notes of $500.00 each to offset it. 
Q vVell, what did l\1r. Darnell do while you were n1anaging the 
office, sales force, and the nursery? 
A Mr. Darnell was on the road in the sales work. 
. Q Was he a valuable man to you? 
A Well, he is one of our best salesmen ; the nursery business is 
paying chiefly on the selling, the salesmen end of it is absolutely neces-
sary; he had rendered a valuable service as a salesman as well as 
locating new salesmen ; if he finds a prospect of a salesman while he 
is out he encourages them to make application and sometimes goes out 
and works with them several days at a time to teach them 
116* *something about the work. 
Q After Mr. Titus came back in the spring of 1933, who 
continued in the management of the business? 
A I did. 
Q You did? 
A Yes. 
Q Did he every deny you the right to continue the management 
as had been agreed upon between you and he? 
A He didn't deny it to me, no, but he frequently gave orders 
countermanding orders I had given, conflicting. 
Q What orders did he countermand? 
A For example, one of them is the nitrate of the peach trees 
we have heard considerable about. 
Q I-Iow did that affect the partnership? 
A \iV ell, it damaged the partnership i~ my estimation around 
$10,000, practically ruined our peach crop for the year. 
Q How many acres did you have in that block of peach? 
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A I would estimate it around 5 and 6 acres. 
Q How many peach do you normally raise on an acre? 
A Around 50,000 if you h~ve a good stand. 
Q Is it the effort of the nurserymen to get a stand of about 
50,000? 
A It is our idea, it is what we like; you can grow better trees 
when they are thick in a row than when they are thin. 
Q There is such a thing as getting them too thick, isn't it? 
117* *A It is possible to get them too thick. 
Q Will you explain it to the Commissioner how they 
grow better when they are thick than when they are thin? 
A Peach trees standing thin in the row branch out from the 
·ground, they don't go tip and are knotty from where the branches 
are removed; when trees are thick in the row they grow up straight 
· as the timber in the forest does. We try to grow them thick so they 
grow straight, and if they are properly cultivated, nitrated, we never 
have any trouble in getting all the caliber we want. 
Q Did you give orders to nitrate these trees and when? And 
to whom? 
A I usually watch the trees carefully and see the time that the 
nitrate is needed and I give orders to apply it; it was generally in the 
early part of J !Jne. 
Q Who did you give orders to nitrate? 
A Foreman, Mr. Beard. 
A Did he nitrate them ? 
A I learned later he didn't; I didn't know then but what he had, 
-because he had always carried out the instructions. I observed later 
that the trees were going back and asked him what was wrong with 
our peach, asked him when did he nitrate, and. he stated that he hadn't 
nitrated at all, Mr. Titus stopped him. It was then too late to make 
· an application. There wasn't anything we could do about it. 
Q Why did Mr. Titus stop him, do you know? 
118* *A I can't imagine why any nurseryman would fail to 
nitrate peach trees when they have grown that way for years, 
and we were growing good peach trees. 
Q Did the trade commend you on your peach trees ? 
A Buyers had always f~vored our peach trees; we always had 
good peach trees. 
Q Did you say 3;_nything to lVIr. Titus about why he counter-
manded the order? 
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A I called his attention to it later; it was too late to do anything 
about it. 
Q What did he say? 
A He claimed then they were large enough, that 60% were 
4 to 6 ft. trees. 
Q What was the actual facts when you dug the trees to mark~t 
them? 
A I imagine something like 2 or 3%, it may have been just a 
little more than that, it may have been 4 to 6%; we have the figures 
here on them, I do not recall, 2 to 3% I think. 
Q Did you go over the exhibit filed with l\1r. Billerbeck's depo-
. sition and work it out with him? 
' A Yes, we went through the block, checked the various varieties 
and sections in the nursery, and counted in order to get an estimate 
just what the cancellation of the order had cost us. Very little nitrate 
makes an invigorating growth as a rule to small trees, it does not take 
much nitrate to grow peach trees if applied at the proper time, 
119* but it is just as important to nitrate peach trees *at the proper 
time as it is to spray an apple orchard in order to grow good 
fruit. 
Q Does the loss statement that you and lVIr. Billerbeck worked 
out in connection with this incident reflect a fairly accurate damage 
to the partnership? 
A It does on counts and sizes, but it would be most impossible 
to definitely know how much damage resulted from loss of tnarket. 
Q What do you mean by loss of market? 
/ A· Well, we had a regular trade for trees of certain qualities 
and standards, and we couldn't deliver the goods, and naturally cus-
tomers would go elsewhere to purchase trees, and naturally we lost 
the sales. 
Q Do you sell peach trees on the height, for instance, 4 to 6' 
trees for a certain price? 
A We sell them by height, but take caliber into c.onsideration; 
we like for our 4 to 6' trees to caliber 9 /16". 
Q Do they sell for a better price than the next grade below, I 
believe is 3 to 4'? 
A Yes, they sd1 for more than the smaller grades. 
Q What do you say the reasonable loss to the partnership be-
cause of this improvidence on the part of Mt=. Titus is? 
A I would estimate at least $10,000. 
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Q Now, he gave this order when he had been absent for six 
or seven years from the nursery, didn't he? 
120* *A Yes, he gave the order in ·spite of the fact that the 
business had more than doubled in his absence; in spite of the 
fact that the year before we had a block of trees right along aside 
of this which were nitrated and were beautiful trees. 
Q What did you realize off of that block? 
A Well, I don't know what we realized but they were good 
trees, that is, they made the proper sizes, and we had some winter 
injury there, cold weather of 1932-33. 
Q Had some injury? 
A Yes. 
Q How does that affect? 
A Well, the tops of the twigs of the trees were injured. 
Q Freeze? 
A Yes, by the cold weather. 
Q Vvas that due to late nitrating? 
A No, absolutely no, the trees were stronger and more vigorous, 
withstood better from having had an application of nitrate at the 
proper time; these trees were nitrated in proper season and properly 
matured. 
Q Couldn't the nitrate have been responsible for any of the 
winter injury? 
A We have an example which shows that the nitrate was not 
responsible for the injury, there were three large peach trees in Mr. 
Coffey's yard in a few feet of the block, that were somewhat 
121 * winter injured; the large trees had no ni*trate whatever and 
were completely killed by the freeze, while the small trees 
suffered minor damage; the trees in the Coffey yard were bearing size. 
Q Bearing trees ? 
A Yes. 
Q Just a few feet away? 
A A few feet from the block of young trees. 
Q They were winter killed? 
A Yes. 
Q And your nitrated peach block, there was some winter killing 
in the tops? 
A Not any more than there was on this other block which were 
not nitrated at all. 
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Q In other words, as I understand you, you had a fair com-
parison of non-nitrated trees and nitrated trees? 
A Well, the large trees in the yard were not nitrated, were bear-
ing trees. Then the following winter we had winter injury from this 
block of small trees.which were not nitrated. · 
Q Now, did Mr. Titus interfere with your propagating any? 
Anything like that when he came back? 
A Yes, he continually interfered, that is, interrupted the propa-
gator with carrying out m~thods he had used to successfully grow 
various varieties of plant material. 
Q What did Mr. Titus do when he came back in 1933-34? 
A Well, he didn't seem to have any particular job, he 
122* went *out to the beds for a while, was around there, interfered 
with the propagator so much and didn't agree on anything, and 
then he would be away from there somewhere else, where someone else 
was working, and finally in strawberry picking time h~ was in "charge 
of a bunch of women picking strawberries. 
Q Has he ever reported the sales of strawberries to the com-
pany?.,. 
A I never had any report of it. 
Q Did you pay the pickers? 
A Yes. 
Q Now, you say, in your answer, that Mr. Titus was for a 
period of time engaged in inventing nursery implements, is that right? 
A Yes, spent considerable time himself, as well as the most 
valuable employees, kept them at work on various inventions that he 
was working with. 
Q Do you use any of these inventions? 
A No, sir. 
Q Did he ever patent any of them? 
A I haven't seen anything to patent, haven't even seen anything 
that would work yet. On one occasion he bought a thrashing machine 
and tried to convert it into an apple seed huller. 
Q How long did he work over it? 
A I didn't keep account, but I think six weeks or two months. 
Q vVorking on the thrashing machfne? 
123* *A He and two men most of the time I believe it was. 
Q Did they tear it to pieces and set it up again? 
A Yes, bought pieces of lumber, etc., and we mounted it. 
Q Was that all at the expense of the partnership? 
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A Yes. 
Q Did you protest? 
A Yes, but it didn't do any good, went on with it. 
Q No way you could stop it? 
A No. 
Q Did you and Mr. Darnell discuss the situation together? 
A Yes. 
Q Did you go over it with Mr. Titus also? 
A We didn't go over it together to my knowledge, I mentioned 
it to him, Mr. Titus, I don't think we ever all went over it together. 
Q What reply did he make? 
A He said he ki1ew what h~ was doing. 
Q Now, you say in your answer in this case that he took over 
some of the nursery acreage and employed the machine, equipment, 
and men starting a nursery of his own. 
Q What· about that? 
A In the spring of 1934 we had prepared land for apple grafts 
and instead of planting our own grafts on the land Mr. Titus took the 
land and planted his grafts in it, purchased in his own account, selected 
his own varieties and used the company land, niade is necessary 
124* to plow and prepare the ~land late in the season, and finally 
the company grafts were planted late in the season when it was 
too late to obtain satisfactory results. 
Q How many acres were involved in this transaction ? 
A Five or six acres. 
Q Well, who got the trees? 
A The trees were on the land at the time l\1r. Darnell and my-
self bought out lVIr. Titus; of course, the company, the new partner-
ship, got the ·benefit by buying 1\Ir. Titus out. 
Q He had used, although without any ·agreement with you and 
Mr. Darnell, the company's prepared land to start his own grafts, 
hadn't he? 
A Yes. 
Q In the n1eantime though, yqu had given· him notice of dis-
solution, had you not? 
A I gave him notice, asking for a division of the partnership 
in the spring of 1933, probably sometin1e in IVIay. 
Q But no dissolution had been affected up until the spring of 
1934? 
A Hadn't arrived at any basis for a division. 
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Q Were you still the manager by agreement with Mr. Titus and 
Mr. Darnell? 
A Yes. 
Q He said nothing to you about appropriating the company's 
land, did he? 
A No. 
125* *Q What was your experience witli this block of trees 
that he started in the spring of 1934? 
A You mean block of his own or the company? 
Q His own, you got it finally? 
A We obtained probably one-half stand. 
Q Anything else? 
A They were staked with small wooden splinters or stakes 
which could only last as long as they were not being cultivated. 
Q You speak of splinters, you mean a stake about 18" or 2' 
long by 2" wide ? 
A No, it wasn't that wide, something like the width of my 
finger. 
Q What do you stake with? 
A We use metal labels on wire stakes, we have been practicing 
that ever since I ·had been in charge, because it is very important to 
keep the varieties true to name, and without permanent records, it is 
only guess work in keeping. varieties true to name, because so many 
varieties resemble so closely it is impossible to distinguish all at sight. 
Q How do your metal tags and metal wire attached to the tag 
keep them true? 
A We use a wire stake 2' in len~h, we place ab9ut 15" of it in 
the ground and the label is fastened to a place in the top of the stake 
by a ring, usually use hog rings which makes it fast, and then in 
cultivating the horse will step on the stake and stumble against 
126* it merely bends it down and *leaves it there, even if the wheels 
of the cultivator run over it it will only bend down without 
destroying; we furthermore, make a record in stock book of the rows 
in case anyone would cmne along and pull up a stake we would have 
that to refer back to. 
Q It is quite important for nurserymen to. keep their varieties 
true to name ? 
A Yes, we were compelled to throw out this spring a number 
of good trees from a block Mr. Titus planted, because of not knowing 
the varieties due to improper staking. 
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Q Did Mr. Titus give orders to spray any of your orchards 
after he came back? 
A Yes. 
Q With what results? 
A We have an orchard of chiefly York trees in which we have 
been applying three sprays for fruit and have been growing fruit of 
good quality; the o·rchard had been probitable, but in 1933 Mr. Titus 
instructed the laborers to put on an extra spray in the hotest days of 
July, greatly damaging the fruit by scalding. 
Q Well, what was your damage in connection with this? 
A It is quite difficult to detern1ine the damage in a case of that 
kind, I would say $500.00 or $1,000. 
Q What quantity of apples were involved? 
A We had one crop before of 2000 bbls., we had in the be-
ginning of the season in 1933 n1ore uniform and larger crop 
127* *than we had up until that time, but the yield was less due 
to damage from spray. 
Q Did they go out in the cull pile on account of it? 
A Large percent of them did. 
Q How many good apples did you get out of it, No. l's? 
A We sole one lot of No. l's and Utility combined; I recall 
600 bbls. of those, I don't remember the ones that were graded out as 
No. 1's, probably 300 or 400; the culls were graded out and I had 
sold to the storage people in \tVaynesboro to be stored for brandy. 
Q At how much? 
A 35c a hundred, I recall. 
Q Did Mr. Titus then take a hand in the sale? 
A He instructed the men to pack them in baskets, said he was 
going to store them. 
Q With what result? 
A They were stored here in Waynesboro and sent out one load 
down to Norfolk, a large truck and two men, they were gone I think 
four days at a heavy ·expense in hauling and labor, gas and oil, etc., 
and after they came back they figured what they got for the apples 
with the cost of the baskets, storage, and selling, and found that we 
had lost $20.00 on. the expenses, not counting the apples at all. 
Q Did he send any more of the culls down to Norfolk? 
A No, he probably sold some of them around here; since he 
took the sales out of my hand I did not bother any more 
128* *about it until I was in the storage late in the spring near the 
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time that the storage normally closes and found that some of 
the apples were still there, and then took time out and disposed of 
them to the best advantage possible. Definitely recall selling some of 
them for less than we could realize for them in the fall without storage 
cost. 
Q Did you sell that crop of apples yourself? 
A I sold the first lot of a certain size to a Waynesboro packing 
concern, leaving all sizes up to 2f,4; I had an offer on the 2,% No. 1's, 
as I recall, at $2.75 a barrel. 
Q And, what did Mr. Titus sell them for? 
A He said he had prospect of selling them for $3.00, I told 
him it was a better offer than I had on them; the party who was inter-
ested in them called and I took him out to the nursery to show him the 
apples, and he said he would take them at $2.75, but Mr. Titus stated 
he had already solct them for $2.50, and was to pack them with wax, 
paper at an extra cost. 
Q Did you carry out Mr. Titus' sale? 
A He had already sold them and there wasn't anything to be 
done about it. 
Q Now, you say in your answer in this case and cross bill, that 
Mr. Titus bought 50,000 Winesap grafts at one stage of the partner-
ship operation? · 
A That was when we first started out, Mr. Titus and 
129* myself, *one of his first ventures in the partnership. 
(BY MR. QUESENBERY: Was that before this 
second partnership? A Yes.) 
(I suggest to the Con1missioner again for purposes I 
have stated, that this. has no place in this suit. We have no 
objection to hearing it, but it certainly isn't proper.) 
Q How many? 
A 5000 would have been a plenty. 
Q You and Mr. Darnell increased your salaries in 1928, state 
the circumstances of that, and why did you do it? 
A Well, the nursery had grown and I had not only the work I 
started with in the office to do, but sales had increased, we were using 
more salesmen,· was purchasing more stock, and all of my duties had 
increased, and, furthermore, Mr. Titus had dropped out of the busi-
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ness and I was performing the duties he originally undertook and 
more than .was expected of me; I was working almost day and night in 
order to do my work, I was averaging at least 14 hours a day, and 
Mr. Darnell was making more money than he was being paid. I went 
to Mr. Titus and told him that we felt we should have more tnoney, 
he agreed that we should and asked me to increase the salaries to what 
we were worth to the business. 
Q Did you act accordingly? 
A Well, he didn't mention definite figures, I tried to get 
him to. mention definite figures, he said "You know better 
130* *what you are tnaking and what you are worth to the business 
than I do," and that you are fixing other salaries and I have 
no objection to you being paid reasonable salary for the duties you 
are performing. I went to him the second time and he told me prac-
' tically the same thing the second time, he never would commit himself 
with exact figures, and the first increase, I gave Mr. Darnell $200.00 
which was actually less than he was earning. 
' Q You say actually ~ess than he was earning, explain·what you 
mean? 
A He was earning more had he been on a commission basis. 
Q Explain what you mean and how do you arrive at his worth 
to the company? 
A We employ salesmen on both salaries and commission basis, 
and we seldom ever start a man on a salary basis because we do not 
know what he is worth, but when he works on a commission basis we 
can arrive closer to what he can earn, and the increase to $200.00 was 
even less than what Mr. Darnell would have been earning on a com-
mission basis. 
Q At that time, that is, the time, you increased Mr. Darnell's 
salary, what sales was he averaging for the company, do you know? 
A I don't have that, but something in the neighborhood of 
$10,000 a year. 
Q If you gave a commission on ~hat what would be his ·earn-
ings? 
A . Conunission we figure say around 30 to 35%, some 
131 * things we *pay more than that on commission ba-sis. 
Q If 1v1r. Darnell was selling $10,000 worth of stock in 
1928, when you increased his salary, if he were on a commission basis 
he would be earning $3,000 to $3500, is that right? 
A Yes. 
- - ~,.-~-·-
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Q You were actually paying him $200.00 a month, or $2400.00 
a year, is that the way it works out? 
A Yes, of course, had he been on commission basis he would 
haye been required to furnish his own car and the most of the time 
the company would furnish him a car, would make some difference. 
Q Was he buying the gas and oil himself ? · 
A He had been allowed a credit for that, so much, about $20.00, 
, I don't know just exactly how that was now.. 
Q I believe Mr. Billerbeck testified about that? 
A Yes, we have it in the record here, but I don't remember all 
those figures. 
Q Now, your salaries continued at $200.00 a month each until 
in 1931? 
A Well, they were increased, but I would have to look the 
records up on that, I don't know the exact date they were changed. 
Q You heard Mr. Billerbeck, is that correct, what he gave?. 
A Yes . 
. ·Q ·Did Mr. Titus know anything about you increasing the sal-
aries from time to time? 
132* *A He agreed to it and had access to the books, and we 
made statements at the end of each year showing the earnings 
and expenses, and those things. 
Q Did he come to the office and· have your organization make 
up his income tax at the end of the year? 
A Came there and took the earnings from the books, had access 
to everything in the office. 
Q Was he ever denied access to anything in the office? 
A No. 
Q I-Iave you always dealt with him fairly and openly? 
A So far as I know we have. 
Q Did he ever complain? 
A Well he complained at tin1es beca.use he couldn't draw more 
money; one time he asked me if he could draw some money to loan 
his brother, and I told him we were borrowing heavily ourselves and 
I was leaving my money in the concern. 
ADJOURNED TO RECONVENE AT 9 O'CLOCK 
A. M. 1\IIARCH 17, 1936, AT THE SAME PLACE. 
It was agreed that the depositions hereafter for con-
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venience should be taken in the absence of the · CoQ1mis-
s10ner 
R. E. R. NELSON, 
Commissioner in Chancery. 
E. M. QUILLEN CONTINUED PURSUANT TO 
ADJOURNMENT: 
133* *BY MR. BRANAMAN: 
Q You stated that you and Mr. Darnell were permitting your 
salaries to remain in the business in order to aid the the financing, 
did you experience any difficulties in financing? 
A Yes, 'it is quite difficult from the set up we had; we started 
in business with very little capital, which meant that if we would 
expand that it would be necessary the earnings would be left in the 
business, and we expanded very rapidly, which meant it took more 
cash to finance the sales, as well as to meet the land obligations. 
Q I suppose the salaries were permitted to remain in the busi-
ness during the depression period largely? 
A We experienced something we hadn't anticipated by the 
depression coming on, and we had made many of the obligations, and 
our sales organization built up and revenue dropped off, and we had 
to make personal sacrifices in order to meet our obligations, and I 
felt that it was very important that we maintain our credit ratings 
not only with the nurserymen with whom we dealt, but most important 
that we meet our obligations with the banks, because we realized then 
we needed credit more than ever before; in order to meet our obliga-
tions I left as much of my salary in the business as I could spare; 
lVIr. Darnell did the same thing, and even a number of our employees 
co-operated by leaving their salary in. Even my brother 
134* *at one time had in a credit of several thousand dollars; I 
don't remember the exact amount. 
Q Were you borrowing heavy at bank during 1932-33? 
A Yes, at one time I recall we owed the banks around $30,000, 
besides the land indebtedness resulting in the purchase of land. 
Q Did you and your associates, including Mr. Titus, make any 
effort to reach a satisfactory division of the partnership assets during 
the year 1934 or before? · 
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A Yes, we started in 1933, and I saw that early in the season 
after Mr. Titus came back to the nursery and began to interrupt 
things at the nursery that business could not go on in such a manner, 
and it was to best interest of the partners that the partnership be 
dissolved and some other arrangements be effected so that it would 
make is possible to carry on, and I asked Mr. Titus for a division 
of the partnership to take place not later than January 1, 1934, if 
such division could be worked out at that time without greater loss 
to any partners than was necessary. 
Q Did you meet on a number of occasions in an effort to affect 
a division? 
A Yes, we met on several occasions, one time Mr. Darnell was 
down the road and I wrote him to come here for a meeting, but he 
failed to get in that time for some reason, and the meeting was post-
poned until he was here; along late in 1933 and through 1934, 
135* we had several meetings *trying to work out some plan of 
divison, or incorporating. 
Q Vvas l\1r. Titus present at those tneetings? 
A Yes. 
Q Was he represented by counsel? 
A Some of the meetings he was. 
Q No solution or division was reached? 
A Well, we worked out plans which we all agreed to, but later 
lVIr. Titus resented his part in the agreements, and the division or plan 
was abandoned. 
Q Did you work out any detailed plan, or was it just in sub-
stance a plan for settlement? ~ 
A Well, it was more in substance; the original plan was the 
division of the property, we agreed on the valuation of the var.ious 
pieces of property and l\1r. Titus agreed to accept certain pieces of 
property at the figure we agreed on, and Mr. Darnell and myself 
agreed to accept the rest of it, which provided for that we would pay 
him some difference in cash, but so far as going into the details of 
the nursery stock we didn't go into that. 
Q Did you discuss with hin1 the question of incorpo~ating a 
company to take over the property, in which he would be interested 
with you? 
A Well, we discussed that from time to time, I saw the nursery 
was growing and becoming rather a large business for a partnership 
business, and felt that it was to the best interests of all con-
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136* cemed to incorporate, 'and called lVIr. *Titus' attention to it 
from time to titne, but nothing was ever definitely done on it; 
Mr. Titus didn't seem to be inclined to go into it, and didn't go into it 
in any detail up until late 1933 and during 1934 we worked out a 
plan of incorporating, taking in a number of the employees who had 
been with us for a number of years and accumulated some money and 
desired to invest in the nursery business, felt that it might not only 
be a good thing for the partners, but it would strengthen the organiza-
tion by taking in these employees, selling some stock and forming a 
partnership. 
Q Forming a partnership? 
A Forming a corporation. 
Q Well, you incorporated the Waynesboro Nurseries, is that 
right? 
A The Waynesboro Nurseries was incorporated for the purpose 
when I asked for a division of my property so that my interest in the 
Titus Nursery might be set aside and put it irito a corporation with 
those who cared to join it. I had seen.enough of the partnership busi-
ness to see that it wasn't a satisfactory arrangement for a nursery 
business, and when my division was taken out of the partnership I 
desired to place it into a corporation and to invite other members of 
the partnership to join me, and any employees who might be interested. 
Q Was it or not the intention to take in some new capi~ 
137* tal by *stock sales? 
Q Yes. 
Q After the corporate charter was granted you are charged 
with selling ·some of the stock of the Titus Nursery Company to the 
. corporation a.t low prices; in other words, sacrificing the interests of 
the .'Partnership for the benefits of the corporation, did you do that? 
A Yes, I. know I was charged with that in the bill, but that 
charge is absolutely incorrect. 
Q Did you sell any of the partnership stock to the corporation? 
A I agreed to furnish stock to· the corporation, the prices were 
low, but the prices were in accordance with the market, and in man~~ 
instances above the market price at that time on nursery stock; all 
nursery stock was low. 
Q Low when? 
A During and throughout the depression from 1931 to 1935. 
Q When did you make the sales? 
A Late fall oJ 1934, possibly early 1935. 
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Q You say that you realized then the market price, or better 
for the stock? . 
A Yes, I made good sales, and it was good business to sell the · 
stock at that time at tf1e prices I was getting, ,taking into consideration 
some of the ~tock was not .of salable quality, possibly couldn't have 
been sold on any other market. 
Q Has that stock all been paid for? 
138* *A Well, that was never carried through, Mr. Darnell 
and myself bought out the partnership and not all of the stock 
was delivered. 
Q Not all of.the stock delivered or the transactions cotnpleted? 
A No. 
Q You state positively the sales were to the advantage of the 
corporation and not to the disadvantage of the partnership, is that 
correct? 
A It certain wasn't to the disadvantage of the partnership, 
because the stock was sold at good prices at that time, furthermore, it 
looked like we weren't going to have any outlet for it at all; the sales-
men had become discouraged in the set up, they saw the conflict at 
the nursery, the employees were losing time, used more help than was 
necessary, suffering heavy losses froin bad managen1ent, and failing 
to apply nitrate to peach, and numerous other instances of bad man-
agement that the salesmen saw no future in the business, and were 
leaving us, saw that a collapse was inevitable. 
Q Why was this situation brought about? 
A Conditions in the nursery; it was brought about chiefly by 
Mr. Titus returning to the nursery cancelling orders, interferring 
with the management. 
Q How did he interfere with the management? 
A \V ell, when Mr. Titus left the nursery he asked me to 
, 139* take *charge, I took charge and conducted the business in a 
profitable manner; the business succeeded even throughout the 
depression when we were compelled to make heavy charges off on 
account of depression and valuations of nursery stock, we continued 
to meet our obligations, and the business was being conducted in a 
most satisfactory manner under conditions brought about by the de-
pression. 
Q \Veil, you have gone over that so much, not let's get to the 
question of labor, who had charge of the labor after Mr. Titus re-
turned, you or he, just what was the situation? 
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A I had con1plete charge at the nursery in the orders given to 
foremen, assistant foremen. 
Q Was he interferring with the foremen and things of that 
type? 
A Gave him orders contrary to the orders I had given him, 
conflicting. 
Q The agreement that you three men had with Mr. Titus with-
drawing was to the effect that you were to be in charge? 
A Yes, sir. 
Q Was there any other agreement afterwards? 
A No, sir. 
Q Did you and Mr. Darnell consent to Mr. Titus coming back 
and taking over his old job? 
A He didn't ask to take over his old job, he came to the office 
and stated that he was going back to work; I asked him what 
140* he expected to do, and he said he would find *something to do, 
could do some work about the beds; I objected to the salary 
he wanted, the same as I was being paid, for that class of work, but 
I certainly would bitterly oppose trying to take over the management 
of the business when he was there, he ·wasn't capable of managing 
the business in a very small way; he showed that he was very un-
qualified to even manage it when he was there prior to 1926, when 
the business was very small compared to what it was at the time he 
returned. 
Q In what respect was he not qualified? 
A \Vell, he wasn't a propagator, he had a slight knowledge of 
propagating apples, but he didn't carry into effect what he knew; he 
couldn't handle labor, he was mostly forgetful, he couldn't be depended 
upon to furnish the office with the proper information; for example, 
we kept records of sale up near the delivery time, and we .know what 
we have sold, and we want to know what we have at the nursery, in 
case we don't have sufficient amount of stock to fill our orders it is 
necessary that we know it in time to make purchases; I never could 
rely on Mr. Titus to furnish the proper accounts and records; in most 
cases he would guess at what he had, and his guess was two or three 
times the amount, I would usually cut his estimated inventories in 
two and be nearer at it than accepting his accounts. I recall definitely 
the first year he refused to give any inventory at all, stated it 
141 * wasn't necessary; *I didn't know a lot about the nursery busi-
ness at that time, but I knew enough to know that we couldn't 
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sell stock and succeed without knowing whether or not we had it to 
make the deliveries, which made deliveries very unsatisfactory. 
Q Well, was he or not carryit:Ig on a campaign among the em-
ployees which was characterized to disrupt the organization in the 
year 1934? 
OBJECTION BY 1.\tiR. QUESENBERY: I object to 
that answer unless he knows it of his own knowledge; if 
he heard any such campaign going on, or heard Mr. Titus 
conducting such a campaign, he would be qualified to testify, 
. otherwise, he couldn't be qualified to answer the question, 
as it would only be hearsay. 
Q Answer, or not. 
A Well not frC!m hearing myself, hearing Mr. Titus myself. 
Q What you know then of his efforts came through others? 
A Came through others. 
Q Did you experience any difficulty by lVIr. Titus drawing on 
the bank accounts without notifying you? 
A Yes. 
Q What was it? 
A Well, he would go over there at the bank and draw on our 
account without our knowledge of the same, we would never know how 
we stood at the bank, whether we had any balance or over-
142* drawn, we would have obligations to n1eet and try to *accu-
mulate enough funds to meet our obligations, when they came 
due, when the obligations came due, we wouldn't have the money. 
The only way we could find out was to go to the bank and find out 
what checks had been drawn against the account. 
Q There was some mention made that you got out literature 
prepared perhaps by yourself to the affect that Mr. Titus was one of 
the finest propagators in the East, when was that? 
A I don't know anything about that literature, it n1ust be litera-
ture that Mr. Titus got out himself; I do not think I was ever that 
extravagant. 
Q I may have overstated the case, but do you know of any 
reference in your literature with respect to Mr. Titus' ability as a 
general propagator of nursery stock? 
A Well, I certainly wouldn't state anything in the literature that 
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would be in conflict, of lack of ability, do not recall mentioning Mr. 
1;itus personally, unless it was something that he had reported to me. 
Q Do you know when this suit was brought whether Mr. Titus 
gave it to the local newspaper before you were served with the papers? 
A Well, I know the local newspaper published it, and I know 
I didn't give it to them. · 
· Q Had you been served with a subpoena at that time? 
A Came along close to that time, I don't think I had 
143* been, *I couldn't say definitely. 
Q The' subpoena was served on you December 30, 1934, 
isn't it a fact that the newspaper broadcast that suit before you were 
served? 
A As I recall they did, but I don't remember the exact date. 
Q The first information you had that the suit had been insti-
tuted was from the local newspaper, was it not, the evening edition? 
A As I recall, it was. 
Cross Examination 
BY MR. QVESENBERY: 
Q Mr. Quillen are you and Mr. Darnell related in any way? . 
A No. 
Q I mean either by affinity or consanguinity; in other words, no 
marriage relation between you and 1\ilr. Darnell, or your wives? 
A No relation whatever. 
Q How lorig have you known Mr. Darnell? 
A Since about 1911. 
Q You have been very close friends since that time, haven't you? 
A I knew him in school; probably in school one or two years 
with him in the graded school. . 
Q Now at the beginning of this partnership, between you 
144* and *Mr. Titus you say that Mr. Titus approached you,. I be-
lieve, and encouraged you to enter into the partnership, is that . 
correct? 
A Well, ·he asked me would I be interested in going in the part-
nership? 
Q Now, you are a careful business man, aren't you? 
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A Well, I try to be, I admit that I wasn't as careful at that time 
as I should have been. 
Q Well, since that time have you made any mistakes of judg-
ment in ,conducting business? 
A Yes, sir. 
Q How many of them did you say you had made? 
A. I couldn't say how many; as much business as we do there 
would be a lot of mistakes. . 
Q Didn't a good many of those mistakes cause losses to the firm? 
A Well, not everything that I did was profitable. 
Q W er~ you charged with any of your mistakes that were not 
profitable in your personal account with the partnership? 
A No, not dire<;tly, but business would have been more success-
ful and I would probably be drawing more salary. 
Q Now~ you say you knew nothing about the nursery business 
when you first went into it except your sales? 
A No. 
Q And from the time you first went into the business until two 
years later in 1924, when your friend, Mr. Darnell, became a 
145* partner, the business made considerable progress, *didn't it? 
· A Well, it did in sales, it didn't make a lot of profits in 
the growing end of it. 
Q Where did you get the material that you sold up to that time? 
A We bought it from various wholesale nurseries. 
Q Now, practically the whole organization, including yourself, 
had been chosen by Mr. Titus up to that time, had it not? · 
A Whole organization, what do you mean by the whole organi-
zation? 
Q I mean the whole organization, the employees of the business. 
A No, sir. 
Q Well, what employees had been employed by Mr. Titus? 
A I employed the entire sales department. 
Q Y ott don't consider the fact that Mr. Titus invited you into 
the partnership a mistake of judgment, do you? 
A Mistake of judgment on whose part? 
Q On Mr. Titus' part? 
A No, I don't think so, because I made him all he has in the 
business. 
Q I take it you would consider that was an excellent piece of 
work he did then ? 
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A Well, I think it was an accident, because he had little on 
which to base his judgment when taking in a partner. 
146* *Q Then do you believe that anything that he accom-
plished for the business was an accident? 
A I can't recall anything much he accomplished. 
Q Notwithstanding the fact that he had built up a fair business, 
that you purchased an interest in it ? 
A No, sir, he hadn't built up a business. 
Q You must have thought so, didn't you, when you bought a 
one-fourth interest? 
A I didn't buy the business, bought the nursery st0ck, he retained 
the business he had. 
Q Now, you had been selling nursery stock up until that time, 
hadn't you? 
A Yes. 
Q You knew the value of nursery stock, did you not? 
A I knew when it was matured ready for sale, but I didn't know 
the value of it in the sale how it would cull out. 
Q And you now say that notwithstanding your cautious busi-
ness efforts and your fine business judgment that you accepted the 
whole thing, lock, stock, and gun barrel without sufficient investiga-
tion into the value? 
A I don't claim to have had fine business judgment at that time, 
but I did accept the stock he put in lock, stock and barrel at his figures, 
at his account and valuation, but I don't consider that good business. 
Q So then you didn't exercise good business judgment then? 
A Absolutely not. 
Q Now, you said that Nlr. Titus' credit had been ma-
147* terially *injured because accounts had been turned over to the 
Credit Association, isn't it a fact that since you have been in 
charge of the business of the company that the company has been 
sued on numerous occasions for accounts? 
A We have had very little in accordance with the amount of 
business that has been done; our credit rating is among the highest 
of the nurserymen. 
Q Haven't you been sued on numerous occasions for accounts 
and adjustments of orders sold? 
A Very seldom if any. 
Q \,Yell, how many times have you been sued? 
A I do not recall a single instance; I \yould say we hadn't, 
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but with the busines~ we had over that period of time, possibly we 
have, I don't recall an instance of it, but it is possible we have; over · 
that period of so many years it would be possible. 
Q Now, you have stated that Mr. Titus didn't do anything 
worthwhile that you can recall, he was in charge of the propagation 
of nursery stock from the time you entered the partnership until Mr. 
Darnell was in, was he not? 
A Yes. 
Q He did all of that, he managed all that end of the w~rk? 
A Yes. 
Q Well now, if he didn't do anything worthwhile, how do you 
account for the fact tha,t the inventory had grown to an approximate 
value of $28,000 in the course of two years? 
148* *A It had grown on account of access valuation; nursery~ 
men can go in business and value nursery stock that way, and 
be tremendously rich in a very short time; the valuations were excess-
ive, and we saw what it was running into, we had a lot on the books 
that didn't mean anything, the value wasn't there. 
Q Well, what was the value in 1924 when lVIr. Darnell entered 
into the business? 
A We valued it at $28,000. 
Q Well now, after two years you say the value wasn't there, 
didn't you· know that the value wasn't there at that time? 
A Well it was reduced at the time; Mr. Darnell came in from 
the scale upon which I came in. 
Q Well, the valuation had increased to $28,000, how do you 
mean it had reduced? 
A Well, the stock wasn't put in as high as the rate that I came 
in and the accounts were possibly accurate at the time Mr. Darnell 
came in. 
Q So then the real increase over and apart from the valuation 
in 1922 was more than the difference between $14,000 and $28,000 ?. 
A Increase? 
Q Yes, increase in value. 
A No. 
Q VVell, what was the difference in value then between the time 
you came in and the time Mr. Darnell went in? 
A I don't know, the stock was valued too high all the 
149* time, *I don't actually know what the stock would have been 
worth valued at its true value. 
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Q vV as it valued too high then when Mr. Darnell went into the 
business? · 
A Yes. 
Q Notwithstanding that knowledge on your part, you permit-
ted your friend, Mr. Darnell, to pay an exorbitant price for this stock? 
A Mr. Darnell understood it was too high, but he was anxious 
to get into an organization and get started; he planned on going into 
business himself, and he thought he could afford to pay a little more 
and get in with a good sales organization which he knew we had; he 
told me he knew the valuations were too high, but I didn't realize at 
that time they were as high as they actually were. 
Q Well now, how long had Mr. Darnell been working for the 
company when he became associated as a partner? 
A Well, he started with us when we started in business in 1922. 
Q Over a period of two years you both knew exactly what Mr. 
Titus was doing and what he was accomplishing, that is true, isn't it? 
A Yes. 
, Q When lVIr. Darnell bought into the nursery business you three 
partners agreed on the duties that each of you should under-
150* take and fixed the salaries at $150.00 a month, I be*lieve, did 
either you ·or l\1r. Darnell at that time object to Mr. Titus' 
activities or the method in which he was doing his part of the busi-
ness? 
A No, I don't think so. 
Q Well in your direct examination you attempted to say here 
that Mr. Titus was practically worthless from the time the organiza-
tion occurred. 
A Still contend so. 
Q But you didn't think so in 1924? 
A I didn't realize it then because the work at the nursery was 
very small compared with wh.at it developed into, and I hadn't had an 
. opportunity of seeing just what he was capable of doing. 
Q Well now, then you continued in the business 1924-1926 in 
November as a three party partnership in which all of you were 
actively engaged, if Mr. Titus hadn't been performing his duties in a 
satisfactory manner, why didn't you and l\1r. Darnell take the matter 
up with him? 
A Well, as I said he had very little to do up until that time. 
Q Well, you just stated that he had been in charge of all the 
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propagation work up until the time he left there in 1926, wasn't that 
true? · 
A Yes, but we were not propagating heavily. 
Q Well now, according to the statement that you have filed 
here, that Mr. Billerbeck . has filed here, as being a true 
151 * *statement, at the end of 1926, only four years after the com-
pany was organized, and after you had been in charge of the 
office end of the business, the net worth had grown to $46,929.04; 
now, if Mr. Titus had not been doing anything how could that stock 
have increased to that extent ? 
A The inventories hadn't increased to that extent. 
Q The inventories had increased to $29,000 according .to your 
own statement. 
A That is about $1,000 niore than we started in, wasn't it? 
We made our money through the selling organization up until that 
time. 
Q You stated on yesterday that you had charged out a lot of 
fictitious values about that time, when was that charge out made? 
A We started charging out so much a year until we would get 
it down to its actual value on a fair basis, don't know just what year 
we started. · 
Q Up until the time Mr. Titus voluntarily withdrew from any 
active managetnent of the business you made no objection to his con-
tinuing there in the capacity of propagator and man in general charge 
of the raising of this nursery stock, did you? 
A No. 
Q Mr. Darnell raised no question about it, did he? 
A Not as I heard of. 
Q Well then, all that you have had to say concerning 
152* Mr. *Titus' mismanagement would seem to have arisen sub-
sequent to 1926, is that true? 
A Most of what I have said I realized soon after I came in, 
his inability as a propagator. 
Q Well, when did you realize his inability as a propagator? 
A· Well first noticed it seriously after Mr. Darnell came in, 
began to increase the planting some, knew more about the nursery 
business, as I said at first when I came in and I knew very little about 
the growing end of it. 
Q How long after Mr. Darnell came in was it until you con-
ceived the idea that Mr. Titus was not a competent man? 
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A Well, I didn't receive the idea suddenly, I began gradually 
to pick up ideas from what other nurserymen were doing and observing 
how the nursery stock was being grown and what others were doing 
with it in comparison with ourselves, I gradually learned conditions, 
I would say that even up until the time he dropped out I wouldn't ·say 
he was a complete failure as a propagator. 
Q Did you or not prepare this pamphlet? 
A I don't recall just when that was prepared, but in my recol-
lection, lVIr. Ralston prepared that, he was with us for a short time. 
Q He was working under your. supervision, was he not? 
A Well, he was, yes, he was in the office more as a sale pro-
moter. 
Q You authorized the printing of that, did you not? 
153* *A Yes, I didn't object to it, I know, or it wouldn't 
have been printed. 
Q I offer that as "Exhibit Quillen No .. 1." 
A The contents of that relating to Mr. Titus is chiefly informa-
tion that he printed himself in a circular that he wanted to issue. 
Q Now, you were in charge of the office, and you say the sales 
end, you say this was part of the sales promotion plan, you had full 
knowledge of it and contents, did you not? 
A Yes, I think so. 
Q And you permitted that to go out? 
A Yes. 
Q Now, wha.t years was Mr. Ralston working with you? 
A He was only with us a short while, I don't remember just 
what time he was here. 
Q Can't you approximate the date? 
A No, he was here only a short time. 
Q Was he here before or after l\llr. Darnell became a partner? 
A It was after Mr. Darnell became a partner; I don't know the 
first year, second year, or when. 
Q Now, coming back to this sale to Mr. Darnell, just temporary 
are any of these cards in your handwriting, figures on there in your 
handwriting? 
A None of those are. 
Q Are there any notations on those in the way of figures 
154* in *your handwriting? 
A I haven't seen any yet (Witness examining cards) ; 
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there is one with a notation there not counted that is mine. Here are 
figures on this card that are mine, No. 10, figures "1818.76." 
Q Now, I will ask you to do this to simplify it, glance through 
all the cards and see if the figures made in red ink aren't the figures 
made by you? 
A Well, there is one figure there made by me, but these others 
are not. 
Q .' I will ask this question·: Do you find that you made notations 
on some of the cards that I have handed you principally dealing with 
the change in figures on those cards? 
A I made some notations here on figures; it seems to be that 
Mr. Darnell and lVIr. Titus were tabulating the valuations; that I took 
them to the adding machine and added them and changed the figures 
on the face of them; I judge I did that because I could operate the 
adding machine and they asked me to do it. 
Q I call your attention here to card No. 6 in two items there, 
isn't it true that you reduced the price that was perfectly legible, with 
your red ink ? 
A I don't think I did that, it does not look like my handwriting 
of figures. 
Q I will ask you if the red ink figures on card No. 10 are yours? 
A This here is, this here isn't. 
155* *Q You say that some of the figures are yours on this 
card? 
A This here is, that isn't. 
Q Well now, why did you change the figures on the cards, if 
you were only interested in adding them up ? 
A I don't know, they asked me to, I don't know anything 
about it. 
Q I will ask you this question : Those cards, I believe, purport 
to be the valuations updn which Mr. Darnell bought into the partner-
ship, are they not j 
A I presume that is what it is meant, made inventories there 
and valued the stock, disagreed over certain valuations and changed it. 
Q Now as a matter of fact, didn't they bring those cards to you 
and discuss their deal in your presence? 
A They discussed the deal considerably there in the office in 
my presence, yes. 
Q And, didn't they leave the question of some of the prices up 
to you to pass upon? 
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·A Well, they asked my opinion on various items, I tried as far 
as possible to answer. 
Q On the items you passed upon, or gave your opinion on, didn't 
they follow that opinion? 
A I don't know whether they did or not, some of them they may 
have and some they may have not. 
Q On the prices you gave your opinion on, you didn't give your 
·judgment_ a price that was far too high, did you? 
156* *A I tried to give it on the basis of the others they 
agreed on. 
Q Regardless of whether the value was there or not? 
A I tried to put it on the basis they were working on; I don't 
know what basis they were working on, they continuously added to it, 
evidently from the figures here it is Mr. Titus' own valuation, they 
appear to be his figures. 
Q Now, in making that deal, Mr. Darnell didn't leave the entire 
matter up to Mr. Titus, he went along and looked at the stock, and as 
you stated, agreed to certain figures, did he not? 
A No, he worked with him in making the accounts and estab-
lishing valuations. 
· Q If there had been any gross discrepancy in values, you would 
have called Mr. Darnell's attention to that fact, would you not? 
A If they had asked me about it I would. 
Q Now, Mr. Darnell at that time, had been interested in the 
nursery business for some years, and he wasn't any babe in the woods 
so far as the nursery business was concerned, was he? 
A I would say he was in the growing end of it. 
Q Y ott think he was? 
A He hadn't had any experience in the growing end of it. 
Q You say that he had had no experience in the nursery busi-
ness, at what point in the partnership affairs did he acquire all 
157* this vast knowledge experience you *now ~y you have? · 
A I didn't claim at that time to have had vast knowledge 
and experience. 
Q You now believe that you have, don't you? 
A I don't claim to be a wizard in the nursery business, I do 
believe that I am a practical nurseryman, and I think I am to be con-
sidered one of the successful nurserymen you would find anywhere, I 
don't go about boasting about it, but I believe other nurserymen will 
concede that. 
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Q Now, I call your attention to a card which I will identify a::; 
A, I call your attention to the second iten1 on this card, do you know 
what that item consisted of? 
A 1950 is that the item? 
Q The second item that has been scratched out. 
A It looks to be 60,000 apples marked out. 
Q Isn't that the block of apple trees that 1\llr. Darnell did not 
buy into when he purchased his interest in the partnership? 
A I presume it is, I don't know, I didn't have anything to do 
with putting that on there, or taking- it off,· I don't know any more 
about it than anyone else. 
Q Do you know how many apple trees there were in that block? 
A No, I don't. 
Q Now, at that time Mr. Titus owned three-fourths of that 
block of apple trees and you owned one-fourth? 
A Yes. 
Q \\That became of the proceeds of sale of those apple 
trees? 
158* *A · \Veil, the new partnership used what it needed ou.t 
of them, or what was salable. 
Q And the money went into the partnership funds, did it not? 
A Yes. 
Q And no accounting has eve;.- been had of those apple trees. 
A Nothing has ever been turned into the office. 
Q Now were all of those trees sold? 
A No. 
Q What part of them were not sold? , 
A I don't know, we had heavy losses that year that affected the 
trees, I don't know what percent of them was thrown out or what 
percent of them was not sold at all; we often have varieties left over 
that there is no demand for. 
Q You didn't have· any more that year than the average year, 
did you? . 
A I don't think so. 
Q As a matter of fact didn't the nursery in Pennsylvania buy 
at the end of the season at wholesale all of the trees you had left in 
that block? 
A No, I don't think so. 
Q Did you know whether they did? 
' 
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A I know they didn't, because we never sold what we had left 
in a block to any one nursery, had no demand for it. 
Q What did this nursery in Pennsylvania buy, if anything, then? 
A I don't know what they bought, but I know we never sold 
all that we had left to any one nursery anywhere. 
1.59* *Q I ~viii ask you this question : Didn't the nursery in 
Penn. buy a considerable block of then1 at the end of the 
season? · 
A No, we have never sold any one nursery any large quantities 
at wholesale. 
Q Did you sell the nursery in Penn. any apple trees that year? 
A We may have, I wouldn't say. 
Q Well, would your records disclose that sale? 
A It might do it, I wouldn't say positively because that far back 
we didn't try to keep all the records. 
Q \tVill you examine your records, and file with the Commis-
sioner such invoices as you may find concerning the sale of apple 
trees in that block? 
A I will if they are there. 
Q Now, do you know how much the partnership received from 
the sale of those trees? 
A No, no record whatever was turned into me. 
Q Do you knov,r how many trees were in the block? 
A No. 
Q Do you know how much it cost you to sell that block of 
apple trees? 
A No, I don't know that. 
Q Do you know anything about the block of apple trees, except 
that the new partnership sold them and collected the proceeds? 
A Yes, I know that we had a block of apples, I know they 
160* were *a very poor block of apples, turned out that way, but 
I don't know what we realized out of them. 
Q Now; the matter of salary, did you confer with !VIr. Titus 
when you gave instructions to the bookkeeper not to credit him with 
any further salary back in November or December, 1926? 
A I don't know as I instructed the bookkeeper, we enter our 
salaries for services rendered, it didn't require any instructions. 
Q You heard Mr. Billerbeck's testimony yesterday that he was 
acting under your instructions ? 
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A If I had given him instructions to enter the salary he would 
have done so. 
Q It was your dutv to take care of the office and of the busi-
ness, was it not? · -
A Yes. 
Q You don't permit the bookkeepers to fix salaries, do you or 
don't you? 
A I don't. 
Q As a matter of fact, this must have been under your instruc-
tions, wasn't it? 
A It would be my instructions if I had instructed him. 
Q At the time Mr. Titus' salary was eliminated you were oper-
ating under the new partnership, were you not? 
A Yes. 
Q Is there anything in writing which attempts to fix the 
lol * *salary of the owners of the partnership, the new one, is there? 
A Not as I know of, it was a verbal agreement. 
0 Who was that agreement between? 
A 1\1r. Darnell, Mr. Titus, and myself. 
Q And under that agreement, I believe you testified that each 
of you were to receive $150.00 a month? 
A For services rendered for the time being, to be adjusted as 
the business justified. 
Q Now. then, when you adjusted the salaries back in 1928, 
and increased to, I believe you testified, $200.00, you said that you 
went to see Mr. Titus and discussed salary with him, and that he would 
not say just what the adjustment should be? 
A Yes, he said he didn't know what I was earning, and I was 
in position to know, and he was aboslutely agreeable to us being paid 
what we were earning, and it w~s satisfactory with him foy me to 
draw what I was worth to the bus mess. · 
0 As a matter of fact, didn't he ask you to bring lVIr. Darnell in 
and the three of you arrive at some settlement? 
A No. 
0 You deny that? 
A Yes, because he had already gtven me authority to fix it 
myself. 
Q \Vhere and when was this authority given you? 
A He told me one time at his home, and one time at the 
162* office, *he wouldn't give me a definite figure the first time, and 
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I felt it best for him to mention the figures so that we would 
· understand just what it wa~, and I called his attention to it again 
and he again instructed me to go ahead and pay ourselves whatever we 
felt or thought was just. 
Q What about t~e subsequent changes, you changed the salary 
rate about seven times, did you confer with Mr. Titus on each of 
those occasions ? 
A No, not every occasion. 
Q As a matter of fact, after the first change you didn't consult 
him thereafter, did you? 
A Yes, I consulted him one time later than that about $200,00, 
and explained to him that we still were not getting enough, and he 
said he wasn't going to stand in our way being paid what we were 
worth. to the business, realized he couldn't contribute anything, and 
ordered us to be paid what we were worth. · 
Q So that Mr. Titus· adopted a very generous attitude toward 
you? 
A Well, I wouldn't say it was usually generous, but what any 
business would expect. · 
Q He owned one-half of the partnership, didn't he? 
A Yes. 
Q ' So that one-half the salaries paid were being really paid out 
of his part of the partnership assets? 
, A Yes. 
163* *Q Now, if he left it to you, the owner of one-fourth 
interest, to fix your own salary, don't you think that was a 
very generous attitude for him to take? 
A He turned the business over to me to run, and he certainly 
expected me to draw some salary for my services .. 
Q Did that show any lack of co-operation on Mr. Titus' part? 
You don't think so? 
A I don't think so. 
Q You testified here that in every instance there was a total 
lack of co-operation on his part? 
A There was on many occasions. 
Q But in this instance, there wasn't any lack of co-operation? 
A No, I don't think so. 
Q Now, you say that on at least two occasions you consulted 
the salary proposition with him, that is, the first time- you changed it 
to $200.00, the next time was when you changed it from $200.00 
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upward, -but that the other changes were made \vithout consulting Mr. 
Th~? ' 
A Yes, even consulted him when I reduced the salaries. 
Q As an owner of one-half interest in the business, wasn't he 
entitled to be consulted on all occasions when when material changes 
were made? 
A Not after he had instructed me to go and fix the salaries, 
adjustment from time to time. 
Q So you then take the view that he gave you card blank author-
ity to do just anything that you felt you should do? 
164* *A He did in salary. 
Q Now, when l\1r. Titus came back in 1933 before he 
went to the nursery and started to do any work at all, he came to see 
you, didn't he? 
A Yes. 
Q And he then stated that he was ready to take over some 
duties, <tidn't he? 
A Yes. 
Q And notwithstanding the fad that he owned one~half inter-
est in the business, you refused to assign any duties to him, didn't you? 
A He didn't ask me to assign any duties to him, said he was 
going back to work; I asked him what duties he was going to per-
form; said he would find something to do. . 
Q Didn't he come to you for the purpo.S'e of finding out some-
thing he could do? 
A Don't suppose he did, he didn't ask n1e what he could do. 
Q Did he just say he was going to work and walk on out? 
A That is what he said, said he was now able to go to work, 
that he was going to work at the nursery, I asked him what he was 
going to do, said he would find something to do, probably do some 
work about the beds. · 
Q W a~ there any good reason why as one-half owner in the 
business he should not participate in the business? 
A Not if he could earn what he demanded. 
Q Was there any good reason why you should not have co-
operated with him to the extent that his duties would have 
165* *been directed in the proper channel? 
A Not that I know of. 
Q As a matter of fact, you didn't co-operp.te with him, did you? 
A Why not? 
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Q I asked you whether you did or you did not? 
A Certainly did. 
Q In what way did you co-operate with him, did you ever con-
sult with him about the affairs of the nursery when he was out there 
trying to do something to help the nursery business along? 
A I did call his attention to the things he was doing and find 
out just what he was doing, but he didn't seem to be inclined to ask 
me anything, consult me. 
Q "vVasn't that because you had refused to direct the book-
keepers to put him back on the payroll, that you had taken him off 
of? Didn't you refuse to pay him, let the partnership pay him any-
thing for his time? 
A I told him that I couldn't agree to him going back out there 
and being paid what we were being paid for duties that we were per-
forming, that is Mr. Darnell and myself, for what he could do; I 
couldn't agree to that salary. 
Q Did you and lVIr. Darnell ever try to reach an agreement with 
Mr. Titus on what his position would be with the partnership? 
A I called Mr. Darnell's attention to Mr. Titus going back, 
and what Mr. Titus had asked for in the way of salary, 
166* *lVIr. Darnell stated that he never could agree to pay him that 
much salary for what he could do there. 
Q Did you and IVIr. Darnell try to reach an agreement with Mr. 
Titus? · 
A He went on back and stated that he was going to get it, 
didn't ask my consideration, other than that he stated he was going to 
get the same salfl,ry we were getting. 
Q Y ott don't deny that he was one-half owner and had a right 
to do that, do you? 
A I don't deny that he was one-half owner, but I deny he had 
a right to draw a salary for something he isn't earning. 
Q As a matter of fact, didn't you at last assume the attitude 
that lVlr; Titus had no right to participate in the business and you 
objected to him coming back and participating to any extent? 
A I did object to him participating in giving orders conflicting 
with the management, if he had wanted to do a certain class of work 
he could have done, I would have had no objection to it and paid him 
whatever the services were worth; I did object to what he tried to do. 
Q You admitted a few moments ago that up until the time Mr. 
Titus left neither you nor Mr. Darnell .raised any question or objected 
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to Mr. Titus' activities as propagator and man in charge of the work 
at the nursery, why then did you object to his returning and taking 
these duties over again ? 
A Will state that the time he left there he just wasn't 
167* qual*ified to do what he was trying to do, and the business had 
grown considerable since that, coming back out there after 
being away six or seven years and undertaking to do what he had 
tried to do, I realized he couldn't do it and would wreck the business. 
Q Did you realize it or was that just your opinion? 
A I realized it.· • 
Q How did you realize it? 
A Well, from knowing the methods he employed when he was 
there doing business in a small way, knowing that he had been out a 
considerable time, was older, and just wasn't capable of producing. 
Q Nothing you said there would indicate that the conclusio11 
you arrive at was absolutely true, did it? He hadn't demonstrated 
his inability to do the work? 
A He had demonstrated when he was there before; when we 
were operating in a small ·way we could cover up and get along, had 
a small number, of men. 
Q You have just testified to the fact there was no objection to 
his duty prior to the time he had left? 
A I didn't make complaint to him but I was aware of his in-
ability to carry on the duties. 
Q No\v, you stated yesterday that the only work he could do 
was worth about $1.50 a day, and you weren't willing to pay any 
more than the work was worth, did you expect to limit Mr. Titus in 
his activities to such an extent that he would only be permitted 
168* to draw $1.50 a day for the *days he put in full time at the 
nursery? 
A I would limit him or any other partner to exactly what they 
were able to produce. 
Q Notwithstanding l\1r. Titus had started the firm and still 
owned as much of the concern as )rou and Mr. Darnell put together, 
that didn't make any difference to you, just what his labor was worth, 
to the nursery? 
A Yes, sir, that is right so far as a business is concerned. 
Q Didn't you consider that Mr. Titus had some rights so far as 
the employment of labor and the business of the partnership was 
concerned? 
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A I did. 
Q Now, didn't you deny hin1 any participation in that on his 
return in 1933? 
A No, didn't deny him the privilege of going back and doing 
some work out there, whatever he could do and pay him whatever he 
was worth. 
Q When he drew checks to cover his salary in 1923, forward 
until the partnership was dissolved why where they charged to his 
account as withdrawals, whose instructions were they? 
A You say 1923? 
Q 1933 I mean, under whose instruction~ were those charges 
made in that tnanner ?. 
A There wasn't any salary to credit it to, the only way to charge 
him, there was sin1ply nothing there to charge it against. 
Q Mr. Titus had notified you he was going back to work 
1.69* and *he had gone back out there to work, whether you think it 
was profitable work or not, didn't you consider that he was 
entitled to at least the original compensation agreed upon? 
A What you mean the original? 
Q That is, $150.00 a tnonth. 
A No. 
Q Then did you give instructions to your bookkeeper to charge 
that up as a withdrawal, not as a salary? 
A I don't know whether I instructed the bookkeeper to that or 
not; the bookkeeper didn't have any salary there to charge it against, 
nothing else he could do. 
Q Does the bookkeeper go out and keep time on who is work-
ing. and that sort of thing? 
A No. 
Q Prior to the time Mr. Titus left and during the whole period 
of partnership, did you and Mr. Darnell and Mr. Titus turn into the 
partnership a statement of salary so much, so that it could be credited 
up as salary? 
A Turned it in \vhen he was working. 
Q Oh! So it was your judgment then that denied Mr. Titus 
any salary at all? 
A I didn't turn in any salary because there wasn't any salary 
agreed on. 
Q By not turning it in you denied him any salary, didn't you? 
E. M. Quillen and J. M. Darnell v. G. N. Titus 141 
E. M. QUILLEN 
A Didn't know what to tum in, didn't agree to what he asked 
for. 
170* li:Q Now then, being the good business man that you have 
made out yourself to be through your own testimony, you cer-
tainly wouldn't let a matter of this kind run on for a year or two 
without arriving at any conclusion? 
A We had absolutely refused to allow hitn the salary he said 
he was going to get. 
Q No these withdrawals, that Mr. Titus made, he had a right 
to sign the firm's name to checks, did he not? 
A He had been doing that. 
Q That isn't what I asked you; I asked you did he have a right 
to do it? 
A He had been doing it but we hadn't started out that way. 
Q The bank paid them, didn't they? 
A Yes. 
Q Wasn't the bank authorized to pay checks signed by lVIr. 
Titus? 
A Don't think so. 
Q You mean to say that the bank paid out about $3500.00 to 
Mr. Titus witl~out being authorized? 
A I don't think the bank was ever instructed too honor his 
checks, but they were not requested to turn them down until late in 
1934 when Mr. Titus proceede~l to draw checks for large sums. 
Q You were acquainted with the fact that he was drawing 
these checks all the time, were you not? 
A Yes. 
Q Y ott did nothing about it, did. you? 
171 * *A I did not stop it until--
Q If he wasn't entitled to draw them why didn't you 
stop them? 
A I didn't want to cause any more conflict in the partnership 
than possible. 
Q Now, you stated in your examination in chief that Mr. Titus 
interferred with the propagator, in what way did he interfere with 
him? 
A We had an experienced propagator and he had his own 
method of propagating, and he took a pride in his work, he liked to 
produce results; Mr. Titus would tell him to do things different which 
he knew was contrary to the best. interest of the business, and he 
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naturally would resent being interferred with when he knew it tneant 
detriment to what he was doing. 
Q Well now, in just what way did he interfere with it? 
A Take for example, we had a bed of boxwood cuttings, and 
those boxwood cuttings are put in the ground and shaded for a year, 
and then take roots, most any good propagator well knows the im-
portance of keeping them shaded, the propagator said Mr. Titus would 
pull the covers off his cuttings and he continued to do that until he 
ruined the whole bed. 
Q You say that this man told you that? 
A Yes. 
Q You don't know any of that of your own knowledge, do you? 
A I am in position to show in evidence that it is correct. 
172* *Q I asked you if you were in position to know that of 
your own knowledge? 
A I saw the covers off the boxwood and asked him what his 
idea in leaving them uncovered, and he stated that Mr. Titus would 
not let the covers stay on. 
Q Asked who? 
A The propagator. 
Q Then your whole statement concerning his interference with 
the propagator was based on what this propagator told you, who-
ever he is? 
A Yes. 
Q You don't know anything about it of your own knowledge? 
A ·I saw with my own eyes the covers off. 
Q You didn't see Mr. Titus take the covers off, did you? 
A No, I didn't see him take the covers off. 
Q Now, you said something about some stra wherry sales yester-
day, that weren't accounted for, what did you mean by that? 
A Well, we had a patch of strawberries that Mr. Titus took 
charge of, employed pickers and harvested the crop, and no receipts 
were turned into the office. 
Q None whatever? 
A None as I know of, there was never any turned in to my 
knowledge, and I asked the bookkeeper to report on what was turned 
in for the berries and he informed me that it was not turned in; we 
have books to show for it; my knowledge of that came from my book-
keeper. 
173* *Q As a matter of fact didn't he turn those accounts 
' ( 
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over to the bookkeeping department? Don't you know that 
he did? 
A I don't know that he did. 
Q Now, you had something to say about some five or six acres 
of land that Mr. Titus planted some of his own stock on, I believe 
you said that was planted on the Ellis farm, at the time he planted 
that nursery stock and prior to that time negotiations had reached a 
point when it looked as though the partnership would be dissolved, 
hadn't it? 
A Well, we had asked for a division, but had failed in arriving 
at any division. -
Q Now, when was it that he did this planting, what year was it? 
A Spring of 1934. 
Q Now, didn't it appear from your negotiations that Mr. Titus 
would probably in the dissolution of the partnership take over the 
Ellis farm ? · 
A No, nothing to indicate it; he agreed to it at one time and 
rescinded it, and asked us to put in some extra houses and lots and 
just throw that in, and he would take it, but we flately turned that 
down. 
Q Who paid for these trees he planted? 
A Paid for them himself I reckon; I didn't know anything 
about it. 
Q Who paid for these wood stakes he put in? 
A Paid for them himself I suppose. 
Q So then all of your testimony so far as that is con-
174* cerned *wouldn't affect the company, did it? 
A He took the company land and put his stock on it. 
Q Well, he took about 1% of the company's acreage, you said 
you had about 500 acres ? 
A Yes, but wasn't all fit for apples; at that time we tried to 
prepare land a year in advance. 
Q As a matter of fact, don't you know that Mr. Titus had 
prepared that particular acreage himself and that he didn't plant on 
land that had been prepared by the company,? 
A No, that land had been reserved by the company for our 
apples, and worked up the summer ahead. 
Q Y ott positive of that? ' 
A Yes, I know it had been reserved for our apples. 
Q What do you mean reserved, had anything been done on it? 
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A Crop on it a year ahead made it available for apples. 
Q What kind of a crop? 
A It was worked up with alfalfa, on it. 
Q Then it was just like the rest of the land there in that par-
ticular field, that alfalfa field, there were more acres than five, wasn't 
there? 
A That was all that had been in alfalfa. 
Q There was plenty of other land for fruit or apple trees, 
wasn't there? 
A There was plenty of land which could have been plowed at~d 
prepared later which was what was done. 
Q So the company had not prepared this land, that is by 
175* plow*ing or harrowing, or whatever else had to be done? 
A Yes, it had been plowed. 
Q You just said you had had a crop in there of alfalfa. 
A The alfalfa had been turned under. 
Q When had that been done? 
A I don't know just what time it had been done, latter part of 
the early spring. 
Q As a matter of fact, hadn't Mr. Titus plowed that under in 
the spring? ' 
1). I don't think so; I never saw any other teams there. 
Q It may have been with the company teams, but wasn't it at 
Mr. Titus' direction? 
A I don't know what he told the employees about it, but the 
land had been reserved for our own apple crop, and our own teams 
prepared it and labor, and I didn't know but what he was carrying 
out my instructions getting ready to plant our own trees; later found 
oot. , 
Q Did you offer any objection to Mr. Titus planting there? 
A I dtdn't know what he was planting there. 
Q Y ott say there were stakes there? 
A It was after it was planted. 
Q Now, if you were taking charge of the duties out at the 
nursery, looks to me like you would have seen them before they had 
been in ther~ three or four weeks, or a month? 
A No, I don't go out there every day on planting jobs arid 
supervise all that; I have too much to do. 
176* *Q Probably you have, but you said you were super-
vising all that work ? · 
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A Yes, but not in detail every day. 
Q So now, the trees that were planted and· the stakes that were 
used were paid for by Mr. Titus and cost the Nursery Company 
nothing. 
A Well, I understand he used company labor. 
Q I asked you about the trees and the stakes. 
A He used our stakes, lumber we had there, and I don't know 
about the graftwood, etc., where he got that, or anything about it. 
Q You say that he used. your stakes, what kind do you use? 
A I said he used our lumber in making stakes. 
Q Do you have any wooden stakes? 
A We use them temporarily for a few days until we can have 
the metal ones made, it is only temporary. 
Q Then it wasn't such bad· judgment on Mr. Titus' part when 
he used the wood stakes, was it? 
A It was· for what he used it for, he used them for permanent 
stakes. 
Q Didn't Mr. Titus in addition to paying for the stakes and 
trees furnish you with a map or plat showing the different varieties 
where they were that he planted? 
A He furnished us one of his usual scratchings, it looked more 
like where a ten year old school boy had been figuring on the 
177* back of .a newspaper, couldn't make out what the *varieties 
were, and some of them were absolutely not as he had listed, 
and meant very little, just meant chance of confusing the varieties 
and having to guess at· them. . 
Q Didn't he, also, offer to come out and lay the thing out if 
necessary if you couldn't make out his sketch? 
A Didn't offer to me. 
Q Do you deny that he offered to co-operate in that respect ? 
A Didn't say anything to me about coming out there. 
Q What became of your apple trees? 
A Some of them are out there yet. 
Q Did you pull them all up and tie them in bundles ? 
A Some of them, ones we. could identify we used in orders, 
ones that we didn't know the name, were tied up in bundles and some 
of them are still there with labels but no names. 
Q How did you identify any of them? 
A Well, we got ~orne, the stakes were readable, and some of 
them we could fi~re out from the record he 4ad and some of them 
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we could identify by sight; it is impossible to identify some of the 
varieties by sight, some of them can't be depended upon. 
Q The stakes were of some value to you, were they not? 
A Some value, but very hazardous way of growing nursery 
stock. 
Q What did you do with this plot? 
A I have it and we can exhibit it. 
Q Well now, if it was of no value why did you keep it? 
178* *A Kept the best we had, had to keep some record of it, 
best thing we have, nothing else to do. 
Q Now, about these apples that were raised, I presume up on 
wl:tat is known as the Henderson Orchard, I believe you stated that 
Mr. Titus by using the wrong method of spraying had injured the 
apples considerably, what year was that? 
A 1933 I reckon. 
Q In what way did he injury the apples, by this type of spray 
that is used, or the way it is applied? · 
A Put on a liquid spray in the hotesf ·weather, of the season 
burns the fruit. 
Q How badly burned were the apples'? 
A Badly burned, all on the south and west side of the trees, they 
were badly burned, a large percent of the apples rotted on the tree and 
fell off, while others were healed and overcame it, .but they showed 
burn and were cull. 
Q Well now, you say that burning appeared on one side, the 
southwest side of the tree? 
A The south and west. 
Q Well now, wasn't the fact that those apples fell off and the 
principal trouble with the apples after they were picked what is 
known as the York spot, I believe, wasn't that what threw them out of 
grade principally? 
A Had some of that, but burn was the biggest trouble. 
Q Wasn't the lot of apples as clear of scab or worm as any 
apples in this part of the country that year? 
179* *A I do not know how the crops were in general I knew 
we had the prospect of a crop we had ever had until the orchard 
was badly burned with spray. 
Q How much or the crop would you say was injured by this 
spray? 
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A Well, I would say 25% to 30% of what the original crop 
would have been had it not been sprayed. 
Q In other words, you would have had around 25% to 30% 
No. 1 apples, is that what you are getting at? 
A More salable fruit, yes. 
Q How much could you have gotten for this fruit? 
A Well, we sold part of it at $2.00, sold most of it $2.50 a 
barrel. 
Q I understood you to say you were offered $3.00 a barrel? 
A I didn't say I was offered that, !vir. Titus said he was offered .. 
$3.00 for No. 1, 2~ to 2~, I told him it was inore than I had been. 
offered. 
Q How much were you offered for them? 
A I had been offered $1.75 for that grade. 
Q Mr. Titus actually sold them for $2.50, didn't he? 
A Yes, I recall that is what. 
Q Then he made a better sale than you did? 
A No, I was offered $2.75. 
Q You said $1.75. 
A I meant $2.75. 
Q You were both trying to sell the apples and you knew that 
didn't you? 
180* *A It was my place to sell them, I knew Mr. Titus was· 
trying to sell. 
Q When you got there with your man for $2.75, Mr. Titus had 
previously sold them for $2.50, is that right? 
A As I recall it, I know I had had an offer of 2Sc more. 
Q Now, you are discussing No. 1 apples, I believe, at that price? 
A The ones that he sold at $2.50, I know I had offered 
2Sc more for No. 1, 2~ up. 
Q He didn't know that you had an offer of $2.75 when he 
sold those apples, did he? 
A I don't know whether he did or not, I wouldn't say positively. 
Q I understood you to say yesterday that you had been offered 
$3.00, if you made such a statement you were mistaken I take it? 
A I might have· been mistaken, but I know I had been offered 
2Sc more than he had been offered. 
Q Then if you said $3.00, you were just mistaken in that? 
A Yes, I wasn't positive in the figure, I know I was offered 
2Sc more. 
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Q What firm offered you $2.75? 
A W. G. Ellison is the one here who made me the offer. 
Q Was that on consignment basis or cash? 
A Cash. 
Q Now, what about the other grade that was sold, the 
Utilities? 
181 * *A I sold all the Utilities and large number 1's in com-
bination for $2.50. 
Q I believe you testified that there were about 600 bbls. of No. 
1 's and Utilities that actually packed out that year, that is what I 
understood you to say yesterday, and you say that as a result of this 
spraying there was approximately 25% loss, when was this spray put 
on the trees ? 
A Early in July. 
Q Is that the time to spray or not? 
A No, not to spray York. 
Q What time do you spray York? 
A Spray early in the season, start in immediately after you put 
a pink spray on, heavy spray, and three weeks spray, and up early in 
June. 
Q The last spray that you put on Yorks would end up early in 
June? 
A Sometin1e in July as a rule, various and sundry seasons. 
Q Is that the practice followed by the best orchardists? 
A I think so, we have always practiced it and grown good fruit. 
Q Now, you had something to say about some Winesap grafts 
scions, what was that? 
A That goes hack into the old partnership immediately after we 
started operating. · 
Q That is just what I want to bring out, that was prior to the 
present or rather the three party partnership? 
182* *A Yes. 
Q Now, about the time that Mr. Titus was planting these 
trees in the Ellis farm, and you say was not co-operating, did you, 
or did you not, acting for the Titus Nursery Company enter into 
certain contracts with the Vvaynesboro Nurseries Corporation for the 
sale of some of the capital assets of the Titus Nursery Company? 
A No. 
Q Did you or did you not have a contract prepared in which the 
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Titus Nursery Company agreed to sell certain of its equipment to the 
Waynesboro Nursery? 
A That wasn't the time that he was taking company land and 
planting his own trees. · 
Q As a matter of fact, that was before he went that far, • 
wasn't it? 
A \tVhich was before? 
Q The contract you entered into? 
A No, that was after. 
Q That was in 1934, wasn't it? 
A The contract for selling nursery stock to the corporat.ion was 
late in 1934. 
Q At the same time wasn't there a contract to sell a truck, type-
writer, certain desRs, and that sort of thing? 
A Selling equipment we had over at Baltimore. 
Q Did you consult with Mr. Titus on the sale of that? 
A No. 
Q This \¥"aynesboro Nurseries was to be your company, 
183* wasn't *it? · 
A I had no stock in it. 
Q Y ott were going to take stock in 'it, weren't you? 
A Had made no arrangement for it whatever. 
Q Aren't you one of the inco;·porators? 
A I \vas one of the original incorporators for the purp~se of 
taking over my interest in the Titus Nursery Company when the 
division was effected, but since we couldn't perfect the division I had 
no more need for it. 
Q Nevertheless, you proposed and did enter into certain con-
tracts with the Waynesboro Nurseries for the sale of nursery stock 
to this corporation that you had helped organize, didn't you? 
A I had helped in getting the charter the year before the organi-
zation was perfected; at that time I had nothing to do with it; hadn't 
been any stock sold up to the time thes·e contracts were entered into. 
Q Hadn't been any stock sold in the new corporation ? 
A Yes, it was formed sometime before the stock had been sold, 
that was before they bought the nursery stock. 
Q I mean any shares of stock? 
A Hadn't been sold until som~time before they started operat-
ing, the charter had been out possibly a year. 
Q But at the time you entered into the contract to sell the 
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nursery stock and other things there hadn't been any shares of stock 
sold in the corporation at that time? 
184* *A I think so, hadn't sold many. 
Q Did the corporation file a financial plan with the State 
Corporation Commission ? 
A I don't know about it. 
Q You entered into a contract to sell the nursery stock, did 
you enter into any other contracts with them? 
A Yes, we contracted to grow some peach and sell them some 
of our equipment which we had no more need for. 
0 Mr. Titus was still one-half owner in the business and· vou 
considered that he didn't have to be consulted when you entered fnto 
a contract to sell this capital equipment to a corporation that you had 
helped organize? • 
A It was equipment we had bought to use in the office at 
Baltimore,. and we had no more need for it over there, I sold it the 
same I would sell a piece in the office over here, I didn't have need for. 
Q How m~ch were you going to receive for this office equip-
ment? 
A Don't recall exact figures; know it was a fair price for it, 
more than we would get out of it at auction sale. 
Q Do you have a copy of the contract? 
A I suppose we have it in the files. 
~ Will you file that with the Commissioner? 
A The contract automatically cancelled when we bought out 
Mr. Titus' interest. 
Q A lot of these things you have been testifying to have 
185* been *cancelled sometime ago too. Contract is here filed as 
"Exhibit Quillen No. 2." 
Q At the same time didn't you enter into further contracts with 
this corporation, Waynesboro Nurseries? 
A We had different contracts with them, don't know if it is same 
date on it. 
Q Didn't you contract with them to sell them the right to use 
the company patents, or a patent belonging to the company, which 
seems to deal with the packing of roses? 
A Yes, I recall we did. 
Q Did l\1r. Titus have anY.thing to do with fixing the price or 
the royalty you were to receive? 
A No. 
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Q Do you have a copy of that contract? 
A I don't here, we probably have one somewhere. 
Q Will you file that with the Commissioner marked "Exhibit 
Quillen No. 3" ? 
A I have no objection to filing it. 
Q At the same time did you enter into a further contract which 
you have discussed here for the sale of nursery stock, dated December 
1, 1934, and didn't you fix the prices at -which that stock was to be 
sold without consulting Mr. Titus, or even acquainting him with the 
fact that you proposed to enter into any of these contracts? 
A No, I didn't consult him, it wasn't his business, my business 
to handle the sales. 
186* *Q Do you admit then that you_ didn't consult him 
regarding any of these -contracts? 
A No, sir, I didn't. 
Q vVill you file a copy of the contract which fixes the prices of 
nursery stock which you proposed to sell to the \Vaynesboro Nursery 
Company? 
A Can if we have it; "Exhibit Quillen No. 4." 
Q Now, these contracts were all et:ttered into on the 1st day 
• December, 1934, and you say y'ou didn't consult with 1\tlr. Titus con-
cerning any of them? 
A No, no more than I would consult him about any other sale I 
made. 
Q Isn't it true that a number of these things you testified to, 
dissensions on the part of 1\tfr. Titus and the non-productive work that 
he performed, was performed subsequent to the execution of these 
contracts by yo_u ? 
A Well, I don't know as any of it occurred after these contracts, 
they were late in 1934. 
Q This corporation that you helped organize, you did make 
some proposal to Mr. Titus to enter into the corporation, didn't you? 
A Yes, we came to an agreement where Mr. Titus would put his 
stock in the corporation, but we rescinded it later. because of not being 
guaranteed certain duties and salaries. 
Q Now, wasn't it because that under the plan you had, he would 
have no part in the business of the company, wasn't that one of the 
reasons he refused to conclude the deal ? 
187* *A_ \.Yasn't anything said about that when we were 
working out our corporation plans, but it occurred to Mr. 
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Titus that he would be left out and he brought that up prior to the 
meeting for closing the deal. . 
Q At the meeting when the deal was supposed to be closed this 
matter was discussed, was it not? 
A Mr. Titus expressed it as being his reason for not desiring 
to go into the corporation. 
Q And, didn't you and others interested in the corporation then 
state that you weren't willing for him to have any part in the business 
of the corporation? 
A I stated that I wouldn't be willing for him to go to the 
nursery in charge of propagation. 
Q Under the plan of the corporation, Mr. Titus' interest was 
to be taken in as a minority interest, was it not? 
A It was to be taken in at .what it was, as I recall, the capital 
of the corporation was to be somewhat increased by bringing in new 
capital. 
Q So that in place of being owner of one-half of the company, 
1\-Ir. Titus would have occupied the position of owning less than one-
half of the corporate stock, would he not? 
· A Yes, I don't suppose that he would have owned one-half 
unless he had bought some ·stock from others. • 
Q Then under that arrangement you and your colleagues would 
have had the majority interest, and you could have eliminated him 
·entirely from the business, couldn't you? 
A They were not my colleagues; they were employees of 
188* the *company, of Mr. Titus, as well as myself. 
Q As a matter of fact, didn't you intend to eliminate him 
from the business through this incorporation? 
A Didn't decide to do that at all. 
Q Why did you refuse to assign him any position in the cor-
poration prior to this going into it, or assure him of a position? 
A Didn't refuse to asign him any position; refused to let him 
go back to the nursery in charge of propagation for something he 
was entirely unqualified to do; I wouldn't go into any . corporation 
with anyone in charge not capable of operating or carrying on. 
Q Now, about this block of peach trees which you say Mr. 
Titus was responsible for, do you claim to be a propagator yourself? 
A I claim to be a nurseryman, I think I ha \'e a good knowledge 
on lines of general nursery business. 
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Q How late in the season has it been the practice to apply nitrate 
to peach stock ? 
A June is the usual time it is applied, could be applied at a 
·'little earlier, arou!ld June 15th generally the proper time to apply it 
with us. 
Q As a matter of fact wasn't this application of nitrate which 
Mr. Titus is supposed to have countermanded ordered to be applied 
along in July, rather than in June? 
A No, it wasn't that late. 
Q You know that? 
189* *A I know that isn't the proper time to apply it to get 
the best results, I ·usually watch the trees and see when they 
are in the proper condition for it, put it on and apply it, we don't go 
by dates each year, go by condition of trees. 
Q The block of peach trees you had the year before how did 
they turn out ? 
A Had a beautiful block of trees the year before, just about 
what we had hoped for if we could control the growth to an inch. 
Q Didn't you have a lot of freeze, damage from freezing on 
the 1933, fall of 1933 crop of peach trees? 
A We had some winter injury. 
Q As a matter of fact, "veren't most of them injured and black 
in the center ? 
A Well, good many of the tops were frozen black, and some of 
them the stems were injured, were dark. 
Q And, didn't you have a lot of complaints from the people you 
sold those trees to? 
. A Had some complaints, but the trees as a rule turned out very 
near. the way they had been other years, our injury that year were 
not any worse than following year when there was no nitrate at all. 
Q Was the injury about the same? 
A Very little difference in them. 
Q Very little difference in them? 
190* *A Yes. 
Q You had the responsibility of propagating and look-
ing after the 1933 crop yourself? 
A Yes. 
Q And, you now say that there was very little difference between 
the injury to that crop and 1he injury. to the 1934 crop where the 
nitrate was not applied? 
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A Yes. 
Q Now, the 1933 crop, I believe, was on the Ellis farm, was it 
not, and didn't you order nitrate to be applied at the very end of June 
when the ground was very dry? 
A Applied at the proper time, I don't remember about the ground 
how dry it was, I don't know whether it was very dry either season, 
we had two good seasons. 
Q You do remember that it was the end of June that year when 
the nitrate was applied, don't you? 
A I remember we nitrated them at the proper time, sometime in 
June, I don't remember just what time. . 
Q How. many trees did you sell out of the 1933 crop? What 
was the gross income from those trees? 
A I don't knov,r, vve had an excellent block of trees and have 
sold most of them. 
Q What was the gross income from the 1934 crop? 
A I don't know that, I recall how many- trees we had, and I 
know that a large percent of them were too small to sell at all, and we 
had to buy trees to fill our orders. 
Q vVhat is the most popular size peach tree? 
191 * *A The most popular size here was 3' -4' trees, we can 
sell all the 4' 6' we have. 
Q As a matter of fact, wouldn't the growers prefer 2'-3' trees? 
A No, sir, buy 2' to 3' because they are cheaper. 
Q Isn't it a fact that you sell more 2' to 3' trees that you do 
other sizes regardless of the reason for selling them? 
A No, I don't know as we do, sell more 3'-4' if we have them. 
Q If you have them? 
A Yes. 
Q That is an evasion of ny answer, I asked if you didn't sell 
more 2' to 3' trees regardless of the reason for the purchasers buy-
ing. them? 
A I think I answered that, we sell more 3'-4' if we have them; if 
we don't have them, it is necessary to buy them; we usually sell 2'-.3' 
because it would cost less to handle them. · _ 
Q You don't have any particular trouble selling the 2'-3' trees 
over the sales resistance of the 3' -4 trees, do you?' 
A On account of sales resistance? 
Q In other words, is it any more trouble to sell 2'-3' trees, 
rather than 3' -4' trees? 
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A vVe have a smaller market for the 2'-3'; 3'-4' and 4'-6' is 
planted almost exclusively for the North ; we can sell 2' -3' very 
192* well here in Virginia, make the price low *enough. 
Q That is because we have an earlier season here and 
they can be set out earlier, isn't it? 
A I don't know that, because they are cheaper; have to make 
prices attractive for growers. 
Q When did you first learn that this order for nitrating the 
trees had been countermanded? 
A I don't recall the exact date, but I know it was too late to 
apply the nitrate; I noticed the trees were not maturing and had not 
made the grade, and I inquired of the foreman what was wrong with 
our trees, peach trees, and asked him how much nitrate was applied, 
and he stated none, Mr. Titus had cancelled my order to nitrate . 
. Q Now, you were able to sell most of those trees, weren't you? 
A Well, we sold a large percent of then1 at some price, we had 
several thousand left in the field that wasn't fit for any grade; lot of 
them took up and· graded and made 12"-15'', 15"-18" grades which 
had not been listed at all. 
Q You have exactly those same troubles with every c~op of 
peach trees, you raise, don't you? 
A No. 
Q You mean to say that in the average year that the trees all 
make certain grades, and you don't have any losses of them? 
A They run a large. percent to certain grades; we have some 
few in culls every year, but very small percentage. 
193* *Q What percentage of the average year run to certain 
grades? 
A I can refer you to the exhibit we have here, the best example. 
Q I am talking about not this exhibit, but what happens in an 
average crop year? 
A Well, a large percent are 3' -' 4, 4' -6' is our next largest 
grade, then we have 2'-3', but seldom have anything much under 
2'-3'. 
Q vVhat percentage would run in those different types of trees? 
A I would say, average around 50% 3'-4' and around 25% of 
4'-6', and the balance 2'-3'; we have a few 18"-24" each year, we do 
not try· to grow 18"-24" grades. 
Q According to your exhibit of the alleged damage to the peach 
trees you haye in there 38% 3'-4' trees? 
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A As I said it was 'general figures I gave you off hand, and I 
couldn't say exactly without referring to the exhibit and account. 
Q Can you give me in dollars and cents the proceeds from the 
1934 crop? , 
A No. 
Q Do you have any record which will disclose that? 
. A We have the record we have for the different sizes, and know 
we sold all the trees of the larger sizes, had a lot left over to·o small 
for anything. / 
Q But you don't have any record that would show what in 
gross dollars and cents was received by the partnership from 
194* *that block of peach trees? 
A We have our orders that we sold that could be worked 
out, it would take a lot of work to do it. 
Q But you don't know now from the information you have 
what you received? 
A No, it is impossible to give exact figures. 
Q How then can you tell what loss occurred,. if any? 
A Well, it was derived out from averages, averaged what the 
trees had been growing and what we grew the year before, and the 
following year and compared grades and variations at those times. 
Q Now, as a matter of fact, in your contract with the Waynes-
boro Nurseries you agreed to sell them trees at a much lower rate 
than you are trying to charge Mr. Titus in your exhibit, didn't you? 
A I presume we did, the trees that I was trying to sell them was 
of that little stock that had very little market value. · 
Q But you didn't say anything here about the stock; this accord-
ing to your own statement was for trees to be planted by you and 
raised for them, that was a growing contract? 
·A Yes. 
Q So then this price is too high in this estimate of the loss? 
A No, not at that time. 
Q Then this price is too low ? 
A Y ott can sell trees for less on a growing contract than 
195* *you can trees from stock, unless you have them in surplus. 
Q Now, in your contract with the Waynesboro Nur-
series, you agree to sell them 18"-24" trees at $3.00, or .03c each and 
in your estimate of damage, why you value ~hose trees at 33 1/3%, 
or .04c? 
A At that time we had a good sales organization a.nd a market 
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fot them and could have cashed in if we had the trees; at the time 
that contract was made the sales organization left and we had the 
trees there, which was the opportune time to sell them. . 
Q The 2'-3' trees you were selling at .04c, and in the estimate 
of damages you carried it at .OSc, and in the contract with the cor-
poration 3'-4' trees were sold at .06c and in your estimate of dam-
ages to Mr. Titus you carried it at .08c, one-third higher. 
A The trees at that time would have been worth more to us. 
Q You sold 3'-4' trees at .06, 4'-5' trees at .08c, out you at-
tempt to charge lVIr. Titus JOe, when as a matter of fact he owned 
one-half of the crop, and still you say that the estimate and your con-
tract with the corporation, both of those papers are fair? 
A The trees were worth more to us when we had an organiza-
tion th~re· to sell them for us then they would have been a year ahead 
when we had no organization. 
Q Now you, also, in explanation of this freezing which occurred, 
cited an instance where several matured trees in the yard of the 
196* property occupied by a man Coffey had frozen, *whereas, the 
peach tree stock had not frozen? 
A Hadn't been killed, they were injured to some extent. 
Q Now, which year was that this killing occurred? 
A The fall of 1933, fall and winter, I don't know what time 
during that winter. 
Q You say that in that winter the full grown trees in Coffey's 
yard w.ere killed by the freeze, well now, that is the same year that you 
admitted that the peach tree crop was· pretty badly frozen, that they 
had black centers, and that there were complaints frbm the customers, 
isn't that true? 
A Yes, we had some injury. 
Q Now, would you say that Mr. Titus' order not to. apply the 
nitra_te was a case of gross negligence, or if he made a mistake, was it 
a mistake in judgment? 
A No, I think it was just wanted to show the boys who was 
boss, and do it different because I had ordered it to be done; I don't 
see how any nurseryman could make such a gross negligent error. 
Q You think that he made an honest mistake, or do you think 
that he was wantonly negligent about it? 
A I don't know what "wantonly negligent" means. 
Q That means grossly. 
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A It certainly would be that instead of honest error; there is no 
ground for passing such an error . 
. Q Now, you have discussed some of Mr. Titus' errors 
197* and short*comings, I believe you did admit that you had made 
some mistakes yourself ? 
A Yes, I made mistakes. 
Q No claim has ever been made against you for your mis-
takes, has there? 
A No clain1s for damages to the company in that I know of. 
Q You have not been charged anywhere for those mistakes, 
have you? 
A No. 
. Q You had the entire charge of the organization and employed 
the sales force, did you not? 
A Yes. 
Q You had considerable losses to the company on account of 
those salesmen, haven't you? 
A We have had losses, yes. 
Q As a matter of fact lVIr. Fauber, one of the salesmen, you 
lost something like $1500.00 to the company, didn't you? 
A Lost some, don't know exact figures. 
Q Can you state approximate amount? 
A As I recall it was around $1,000, $1,100. 
Q It was your judgment to pick that man, wasn't it? 
A It certainly was. 
Q It was your duty to make such investigation as to his honesty 
and integrity, was it not? 
A Absolutely. 
Q You, also, lost another salesman in southeast Virginia on 
fQrged orders, didn't you? 
198* *A No we never lost that much on forged orders. 
Q How much did you lose? 
A We have never lost in any large sums on forged orders; we 
have lost some, in fact, we haven't lost excessive amounts on our sales 
for a business of that size; we filed exhibits showing small percent; we 
expect to lose in selling nursery stock at retail through salesmen, we 
make aiiowances for it through prices; we employ a higher type sales-
men than the average nursery, still we have some losses. 
Q Now, you have related something about Mr. Titus sending a 
truck to Norfolk and losing money on some apples, I believe on one 
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occasion you bought an old truck motor that cost about $30.00, went 
after this motor, and when you got it home you found that it was 
absolutely worthless, didn't you? 
A I don't know anything about that, we have bought several 
motors for different things. 
Q That was the motor which you bought probably at Lynchburg 
or Petersburg, a man Kelly went after it and took it back, do you 
recall that? 
A We bought a moto~ somewhere, piece for a Dodge truck, and 
we found that the motor wouldn't work. 
Q Do you recall buying several old graders that you tried to 
use and proved to be so badly worn or worthless that they wasted 
enough apples to buy a new grader? 
A No, sir, don't recall making any such deals, only 
199* bought *two graders since we have been in business; we had a 
small orchard and were not justified in buying a new grader at 
the time, bought a second hand grader which was very satisfactory, 
did our work, and was used UJ?til the barn burned and the grader was 
destroyed, then bought another second hand grader, because of a 
small crop and not justified in buying a new one at the time, and that 
grader is still being used very satisfactorily. 
Q Did you buy more than one grader? 
A Bought two. 
Q Well, did you buy two used graders ? 
A Barn burned and one was destroyed. 
Q Now, everything was, I take it, satisfactory so far as the 
partnership was concerned, up until the spring of 1933, wasn't it? 
A Business went on very smoothly and satisfactorily from 1926 
until 1933 when Mr. Titus returned to the nursery and began to inter-
fere with operations. 
Q And what time did he return? 
A In February. 
Q It was only about two months later that you gave notice to 
dissolve the partnership 
A Sometime in May, as I recall, I gave notice. 
Q And that notice was given before this nitrate business with 
respect to the peach crop came up? 
A Yes. 
Q And beiore he planted his apple trees on the Ellis 
farm? 
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200* *A Yes. 
Q Before he attempted to make certain appliances there 
which you say were worthless? 
A Yes. 
Q And before he interferred to any great extent with the propa-
gator? 
A No, he was· interferring from the time he went out there, 
various things. 
Q It was only that slight interference and your inability to agree 
on his duties that caused you to give notice to dissolve partnership? 
A And salaries, I wouldn't agree for him to be paid what I was 
earning in the office for what he was doing. · 
Q What offer, if any, was made 1\'lr. Titus on account of this 
block of apple trees which didn't go into the three party partnership? 
A J don't know about that, I had nothing to do with that. 
Q Didn't you suggest crediting his account with a certain sum 
as compensation for his interest in the block of apple trees? 
A I was interested in seeing it settled and may have made sug-
gestions as to getting it so it could be settled between Mr. Titus and 
Mr. Darnell, I ·didn't do anything myself. · 
Q Didn't you and Mr. Darnell suggest that Mr. Titus be credited 
with a certain sum in sa tis faction of his interest in those trees? 
201 * *A They were discussing it, and I thought at one time 
they agreed on something, but I don't know what the figures 
were, nor what we were instructed to do. 
Q Don't you remember that at last you and Mr. Darnell agreed 
that the value of them was around $9,000, and you agreed to credit 
Mr. Titus with one-fourth of that sum? 
A No, sir, never had any such idea as that, never was worth it. 
Q You deny that you have any knowledge of any such offer 
as that? 
A Not $9,000, no, sir. 
Q I didn't say that you offered him $9,000, but that was the 
total valuation? 
A ,No. 
Q 'Do you have any recollection of any offer being made? 
A Don't know· the figures; remember Mr. Darnell proposing 
something in order to settle it, but I can't say what the figures were. 
Q Didn't you at one time instruct your bookkeeper, IVIr. Snyder, 
\ 
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to credit Mr. Titus with $2200 on account of his excessive interest in 
that block of apple trees? 
A No, sir. • 
Q You deny that? 
A Yes, sir, have no recollection of it. 
Q Do you absolutely deny it, or don't you know? 
A I don't remember anything about it at all. 
Q Is it possible that you could have made such an in-
202* struc*tion? 
A I don't think so; I think I would have been alarmed 
about the figures, investigated it, because the figures seem outrageous 
to me; I would naturally have looked into it since it is such unreason-
able figures. 
Q That is all. 
ADJOURNED UNTIL A DATE AGREED 
203* *FURTHER TAKING OF DEPOSITIONS CON-
TINUED TO THIS DATE AS PER 
ADJOURNMENT-MAY 11, 1936 
JOHN M. DARNELL, 
another witness of lawful age, appearing on behalf of the defendants, 
and being first duly sworn, deposes and says as follows: 
I 
Direct E ... ramination 
BY MR. BRANAMAN: 
Q What is your name and where do you live? 
A John M. Darnell, live in Waynesboro, Virginia. 
Q How long have you lived at Waynesboro? 
A About 11 years, I believe. 
Q Where were you born and raised? 
A Born in Scott County, the little town of Hiltons. 
Q Where were you educated? 
A At Greenwood Graded School, and Shoemaker High School, 
and Virginia Polytechnic Institute, Blacksburg. 
Q Have you any specialty in your education? 
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A I specialized ip horticulture, somewhat in landscape, garden-
. ing and orcharding. 
Q Are you in the nursery business? 
A Yes, sir. 
Q What company are you with ? 
A The Waynesboro Nurseries, Incorporated. 
Q \'V ere you one of the partners of the Titus Nursery Com-
pany? 
204* 
A I was. 
*Q \'Vhen did you become a partner? 
A On June 14, 1924. 
Q June? 
A Yes, but the contract wasn't signed until July 21, 1924. 
Q Yo~ came into the partnership in June, 1924? 
A Yes, sir. 
Q How did you become a partner? 
A By buying one-fourth interest in the business from Mr. Titus. 
Q Had ·you had any· experience in the nursery business before 
you bought a one-fourth interest from Mr. Titus? 
A In selling nursery stock mostly ; of course, I had had some 
propagation work at V. P. I., some greenhouse work, pruning, spray-
ing, and things connected with agronomy. 
Q When· did you first get into the selling end of nursery stock? 
A First year was 1911. 
Q Did you follow it up from year to year? 
A Yes, sir, from year to year excepting when I was in the Army, 
of course, I was out of it a short time. 
Q \!Vho was instrumental, if anyone was, in interesting you in 
the partnership of the Titus Nursery Company, at the time it was 
owned by Messrs. Titus and Quillen. 
A Well, I had figured on going into the nursery business soon 
after leaving school at V. P. I. in 1922; I was working for 
205* them at that time, or soon after leaving there, in *fact, before 
I left, and I believe in 1920, I worked some for the Titus 
Nursery Company during the summer. 
Q In what capacity? 




How many summers? 
Well I worked, to my recollection is, 1920, somewhere in 
believe; I will correct that I believe, the first summer was 
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1921, and 1922 and 1923, part of 1923; however, I had an accident 
in August, 1923, and was knocked out for about six months or more. 
While I was convalescing from this accident at Blacksburg I wrote 
l\1r. Quillen a letter asking him what he thought of a chance of getting 
in here as a partner in the firm ; I knew the company was well estab-
lished and had a business going, and I thought if I could get in at a 
reasonable price, it might be better than trying to go into business 
for myself. 
, Q You say that you worked for the Nursery Company in 1921? 
A That is the best of tny recollection,. it was 1921, yes, sir. 
Q Isn't it a fact that the Titus Nursery Company was not 
formed until 1922 by Messrs. Quillen and Titus? 
A Well, that may be possible. 
Q Their contract appears to be dated February 7, 1922. 
A I think I have it confused with the Gold Nurseries people. 
Q With whom? 
A Gold Nurseries of vVest Virginia, I worked some for 
206* them; *now I remember, it was 1920 and 1921; 1921 and 1922 
as I reca_ll it I was working for the Gold Nurseries of W. V a., 
and 1922 I then remember my brother and I worked in Roanoke City 
approximately three months during the sumn1er vacation; then in 
1923 we worked at Winchester, Va., that led up to the accident which 
happened in August, 1923. 
Q Were you working for the Titus Nursery Company in the 
summer of 1923? 
A Yes, sir, summer of 1923. 
Q Did you work any for the Titus people in 1922 if you recall? 
A Yes, sir, in 1922. 
Q You were in error when you said you worked for them in 
1921? 
A Yes, sir, I said to the best of my recollection, and then it 
came to me I wasn't there. 
Q What interest did you acquire in the Titus Nursery, and 
from whom? 
A 25% interest purchased from G. N. Titus. 
Q Do you recall what you paid him for his one-fourth interest? 
A Yes, sir, the amount was $7,000. 
Q Did you require a full interest in all of the nursery property? 
A "vVell, that is the way the contract reads·. 
Q Was there anything whatever omitted from the sale to you? 
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207* *A There was one block of apple trees that was omitted. 
Q The contract of July 21, 1924, filed with the bill is 
signed by you and lVIr. Titus and appears for one-fourth interest in 
the entire business? 
A Yes, sir, that is the way the contract reads. 
Q But there was one block of apple trees left out of consid-
eration? 
A Yes, sir. 
Q Was Mr. Quillen interested in your deal with Mr. Titus? 
A He was not. 
Q Did you pay the Titus Nursery Company any money what-
ever for the interest you acquired in the business? 
A No, sir. 
Q Your deal? 
A Direct with Mr. Titus. 
Q Direct with Mr. Titus? 
A Yes, sir. 
Q The negotiations were carried on with Mr. Titus? 
A Yes, sir, that is right. 
Q After the partnership was enlarged by your entry, what, if 
any, assignment of duties was made to the respective partners? 
A Well, I was assigned the salesmen, incorporating and getting 
the new salesmen, and helping develop these new salesmen into better 
salesmen ; in other words, aiding them in landscape work 
Q You were on the road with the salesmen, is that it? 
208* *A Yes, sir. 
Q Did you have any other duties in connection with the 
business? 
, A No, sir, I don't believe so, don't ren1ember now. 
Q Were you a salesman yourself? 
A Yes, sir. 
Q As I understand, you were a salesman of nursery stock and 
had the duty to train your salesmen who were on the road at that time? 
A Yes, sir. 
Q Aid and assist these salesmen? 
A Yes, sir, and employ new salesmen when it was possible to 
do so. 
Q vVhat duties now did Mr. Titus have? 
A Mr. Titus had the duties of propagator, the growing end of 
the nursery stock. 
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Q Did you grow all of the nursery stock you sold? 
A No, sir, we did not. · 
Q Did you buy tnuch? 
A Yes, sir, we bought a great deal of nursery .stock; I remenl-
ber in 1922 we were especially working in Roanoke and had calls for 
large e·uergrees which at that time Mr. Quillen stated he did not have 
in stock, the ones he had he said were very small, takes a long time to· 
develop evergreens, that is, into good size salable specimens. 
Q vVhat were the duties now of Mr. Quillen? 
A Mr. Quillen's duties seemed to be more varified, took 
209* in *the running and management of the office, employing of 
new salesmen and buying of nursery stock of various kinds to 
fill orders which were not grown by lVIr. Titus, and all the other duties 
con~ected with the office, and you tnight say part of the duties of 
propagating; in other words, aiding Mr. Titus in buying varieties to 
be lined out. · 
Q After you came into the partnership, how long did Mr. Titus 
continue active? 
A Approximately two years.· 
Q As I recall, you came in June, 1924? 
A Yes, sir. 
Q And when did Mr. Titus discontinue his activity? 
A It was in the fall of 1926. 
Q What was the trouble with Mr. Titus at that time, do you 
know? 
A Well, in the fall of 1.925, Mr. Titus and I had a little talk 
at the nursery, and he stated his health was impaired, and I noticed 
· Mr. Titus looking rather worn and tired, and he said he felt like ·he 
needed a rest, thought maybe that he would take a leave of absence and 
take a rest, asked me what I thought about it, and I told him I thought 
it would be a very splendid idea. Then in 1926, in the fall, November, 
I believe, I called by one day latter part of November, or early Decem-
ber, I know it was along about delivery season, called on Mr. Titus 
and told him I heard he was sick and was going away, and he said he 
was, and I asked him who he was leaving the care of the nursery 
210* in the *management; he stated he was leaving the care of it to 
Mr. E. 1\1. Quillen, and in conclusion said "I want you boys to 
make a good show of it." 
Q Did Mr. Quillen take over Mr. Titus' duties? 
·A He did, yes, sir. 
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Q How long was Mr. Titus away? 
A Well, I didn't see any more of Mr. Titus to amount to any-
thing until 1928, I saw him again at the office; he was talking about 
finances, then in .1933, I was talking with him at the nursery, spring 
of 1933, he said that Quillen had objected to his coming back to the 
nursery, as I recall, and asked me what I thought about it, I told him 
too that I objected to him coming back inasmuch as he claimed he 
wanted his same compensation that we were drawing; in other words, 
he went out there without our consent and over our objections to hin1 
going back to work again; I think he had no right to go back there and 
interfere wit& the general routine of work insomuch as he had given 
the management over to Mr. Quillen, and I think the mistakes and the 
wrongdoing there he ought to reimburse the partnership. 
Q Did Mr. Titus stay away inactive from the nursery from 
in November, 1926, until he came back in the spring of 1933? 
A Yes, sir, in the spring of 1933, I didn't see him there in active 
duty between that time. 
211 * *Q During the six and a fraction years that he was away 
he performed no duties whatever, did he, in the management 
or operation of the nursery, is that correct? 
A That is right. 
Q Was he engaged in any other work outside of the nursery? 
A Not as I know of, excepting occasionally, wcii rather cHen, 
in passing by I would see Mr. Titus hoeing and working in the veg-
etable and flower garden he had there at the house. 
Q Not carrying on any other occupation either for himself or 
the nursery? 
A Not as I know of. 
Q When you came into the business in June, 1924, what, if any; 
arrangement was made about salaries for the respective partners? 
A vVell, when I bought in we agreed among ourselves that each 
should receive $150.00 per month for actual services rendered. 
Q How long did that agreement stand? 
A Well, at the time I remarked, or we discussed rather, that 
that was a rather low salary for a man with my experience as a sales-
man, and a man who could sell a good deal of nursery stock, claimed 
the fact that the firm was young and getting started, we should take a 
small salary and if the business justified, later then we could increase 
the salaries as we saw fit. 
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Q The $150.00 salaries were paid the, partners until in 
212* Janu*ary, 1928, I believe? 
A 1928, yes, sir. 
Q After Mr. Titus dropped out in November, 1926, his .salary 
was .discontinued according to the agreement? 
A According to our agreement, yes, sir. 
Q In 1928, I believe you say you increased the salaries of your 
two active partners? 
A Yes, sir. 
Q 1/f/ lza.t that or not done by and with the consent and agree-
. ment of Mr. Titus? 
A It was. 
Q Did you personally discuss the matter with him? 
A I did. 
Q And where if you recall ? 
A It was in the office building out in the hall in the spring or 
early summer of 1928. 
Q That was after they were increased or not? Did you under-
stand the question? 
A Yes. 
Q \Vhat I want to know is whether you di~cussed the increase 
with Mr. Titus before the increase took place on January 1, 1928, and 
if so, where.? 
A I remember we were talking about it in the hall there in the 
office. 
Q Was that before )rou increased the salaries on January 1, 
1928, or did you and Mr. Quillen increase the salaries and then talk 
to 1\!Ir. Titus afterwards? 
213* *A I think, pretty sure, it was afterwards when I talked 
to him about it. 
Q \Vhat? 
A It was after the salaries had been increased, I believe, I talked 
with him about it; Mr. Quillen and I had talked about it before the 
salaries were increased. 
Q Was there any objection on Mr. Titus' part? 
A No, sir, he said he thought we ought to be paid what we 
were worth; the reason why we were talking was that he had kinda 
jumped on me for some money, I hadn't paid him any for two years; 
I told him that in the early outset he had stated to me he thought the 
growth of the nursery would double and triple if I would go into it, 
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and I was kinda waiting to see if it ·would double and triple; thought 
maybe I would get some money to 'pay him, but it seems that the 
money has always been put back into new stock or something else ; 
so I informed him that I was only getting $150 a month, and I 
couldn't pay as fast as I should or as he would like, I felt like. we 
should have an increase in salary. 
Q Your last answer would indicate that your conversation took 
place with Mr. Titus in the hall outside of your office in the bank 
building, when he approached you about paying him some money you 
owed him, is that right? 
A Yes, sir, on the 25% stock I had bought in. 
Q You still owed him some purchase money? 
A Yes, sir, on the purchase price of the one-fourth m-
terest. 
214* *Q :You complained about the low salaries of $150.00 
a n1011th? 
A Yes, sir. 
Q And then it was that he told you that you men could adjust 
your salaries according to what you were reasonably worth to the 
company ? 
A Yes, sir. 
Q Then your $200.00 salary hadn't begun at that time I take 
it, that is, at the time you had this conversation with Mr._ Titus? 
A I remember it was at the time I paid him a payment on the 
r>roperty; I have it down here on the book, or on my list; I remember 
he was going away and asked me for a pay.ment; I was thinking when 
I spoke that it was 1928, but it was 1927 I paid him $784.56. 
Q What date? 
A That was September 12th, I was thinking at the time, but I 
remember he said he was goind away and I remember that special 
payment, because it came out $784.56,. rather an odd payment, I don't 
know why it should have been just like that. 
Q How long did your salary go along at the $200.00 figure if 
you know? 
A The best of my recollection was up to January 1, 193~. 
Q Does the staten1ent filed in the record here show the various 
dates on which the salaries were increased or decreased? 
A Yes, sir, it shows a list of increase. 
215* *Q That is a matter of bookkeeping at the office? 
A Ye~, sir. 
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Q Were the increases ~greed upon, or understood between 
you all? 
A Yes, sir, that was the agreement that the salaries should be 
adjusted according to what we thought we were worth to the part-
nership. 
· Q With reference to the salaries that you received, was there 
any measure to determine what was reasonable and proper? 
A If you would consider the amount of nursery stock sold on 
collection basis there was, it was figured on the volume of business we 
produced during the year; my brother for instance sold quite a lot of 
stock, and his salary, also, was increased according to the volmne of 
work he did, and that was the basis, the amount of stock sold was the 
basis on which we composed the amount of salary we should have. 
Q That is your salary? 
A My salary. 
Q Was your brother on salary too? 
A Yes, sir. 
Q What amount of nursery stock will you say that you sold 
during the period of titue that you were?--( witness interrupted 
question). 
A In the beginning of the new partnership I had promised Mr. 
Titus to sell $10,000 worth of stock a year, told him I was capable of 
doing that, but the records show that I surpassed this mark. 
216* *Q Did you surpass that mark every year? 
A Yes, sir, every year, and I believe as I recall in 1931 
it ran between $14,000 and $15,000 sales. 
Q If you were on a commission basis, what would have been 
your commission ? 
· A My commission would probably have been just a little more 
than the average salesman would have gotten, due to the fact that ·I 
would have worked on what I call a guar~ntee basis; the company 
have several different contracts, but the one allowing the greatest per-
centage is the one that they call their guaranteed contract; in other 
words, that is the contract that t~1e salesman takes all responsibility, 
delivering, collecting, assuming all losses of bad debts, and so on, and 
guaranteeiflg to the firm a stipulated amount, usually around 45% 
to SO% of the gross sales. 
Q Under that type of contract what would you earn say on 
$10,000 a season in sales? 
A My amount would probably be more than the average sales-
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man, because I cater to the better class of people, people from whom I 
could make good collections; past records on similar contracts showed 
approximately 98% collections, roughly speaking, or conservatively 
speaking you might say $4,000 on $10,000, and a like portion on 'the 
larger amount sold. 
Q Suppose you \vere on a straight commission contract like 
most of your salesmen, what would be your commission on a 
217* *sale of $10,000 worth of nursery stock? 
A Probably it would cut it down to about $3500. 
Q Your salesmen get 30% to 35%. 
A Usually 25% for selling and 10% for delivering, I believe 
they have one contract where they pay the salesmen all the money, 
about 20%, but I believe that is where they advance full amount 20% 
on orders taken. 
Q What did lVIr. Titus do after he came back in 1933? 
A Well, in 1933, the first time I remember seeing him was in 
the spring of 1933, I believe it was March or April; he was engaged 
in work at transplanting small evergreens from the beds, and in a 
conversation with Mr. Titus he told me the work he was doing there, 
moving some evergreens from the beds there, also, he told me about 
digging up some lilacs, a lot of stock was getting too big; also, he told 
me about some walnut trees, black walnuts, had gotten quite large and 
destroyed those. 
Q Black walnuts? 
A Yes, sir, I had a customer who wanted about 10 acres in 
black walnuts and I was telling him about these we had, and could 
give him a special price on them, that was before, however, I was 
talking to Mr. Titus about the trees, but after, of course, he dug 
them up and threw them away that meant the loss of that order what-
ever it would amount to. 
Q Did he say anything to you about digging up the black wal-
nut and other things before you had an opportunity to sell 
218* *them? 
A Well, that was after I had the opportunity to sell 
them as I recall. 
Q In other \vords, the black walnuts were destroyed by. lVIr. 
Titus after you made the sale? 
A I was asking him about the black walnuts on account of this 
man who wanted them, and he said he destroyed them because they 
.I 
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were getting too large and didn't think they ought to get too big, and 
ought to be done away with. 
Q What else did he dig up and throw away? 
A Well, those two things I remember he· claimed he dug up 
and threw away. 
Q Did you sell any peach trees when you were on the road for 
the company? 
A Yes, sir, I sold, inasmuch as some of the other salesmen, I 
mean by that the one who sold large volumes of fruit trees like W. L. 
Darnell and G. G. Quillen, I say I sold an average amount of trees, 
the average salesman would sell. 
Q Did your company experience any difficulty in filling the 
orders for the peach trees in 1934? 
A Yes, sir, they experienced a shortage on large trees, the 
demand particularly amount of customers, the ones I sell commer-
cially particularly want 3 to 4 ft. grade of trees, and some of them 
liked the 4 to 6 ft. grade; I sell almost exclusively these two grades in 
my trade work selling of peach trees. 
219* *Q Did your company buy any peach trees to meet the 
demand, or were you required to change your policy with ref-
erence to size of trees? 
A· Yes, I know they had to change their policy a good deal, the 
size of trees, and the ·ueekly report letters that came out we stressed 
the importance of selling those small grade, because we were over-
stocked with the smaller grade. 
Q vVas there any reason for your·trees being undersize in the 
fall season of 1934? 
A Mr. Quillen was along, I was trying to lead up to the point 
how I came to know ~tbout the nitrate of the peach tree.s being left 
off, I remembered that an order was given--
OBJECTION BY l\IIR. QUESENBERY: I object to 
this question and answer; the witness hasn't stated that he 
knows anything of his own knowledge about this matter. 
Q Answer the question. 
A vVhat I know about the trees of my own knowledge is w~at 
l\!Ir. Titus told me; I asked him why he had left off the nitrating of 
the preach trees. 
Q What did he say? 
172 E. 111. Quillen and J. M. Darnell v. G. N. Titus 
JbHN M. DARNELL 
A He said he did it on account of the trees the year before had 
been winter killed by nitrating the trees. 
Q Did he say anything about size? 
A Yes, he said he thought we had been growing trees too large. 
Q What did you tell him? 
220* *A I told him the demand was for large trees, especiall 
true with wholesale and to a large extent retail orders as well. 
Q Did you ·have any further discussion with him about the 
countermanding of the nitrating order then or thereafter? 
A Well, I told him I thought it would be entailing a consider-
able loss to _the partnership. 
Q Did it work out that way ? 
A For the records it is shown it has been that way. 
· (BY MR. QUESENBERY: What record do you 
speak of? A. I an1 speaking of the record here filed be-
fore.) 
Q You speak of the record, that is to say, the exhibit prepared 
and filed by Messrs. Quillen ·and Billerbeck? 
A Yes, sir. 
Q Did you study that statement carefully? 
A Yes, sir, I studied the statement carefully, and, also, visited 
the piece of ground in question along with Mr. Quillen, and I saw 
with my own eyes that trees ran very small in grade, also, I counted a 
few, not very many, in parts, some of the rows, to kinda get an esti-
mate on them. 
Q Does that statement reflect fairly the loss of the Titus N ur-
sery Co.? 
A I would say it reflects a fair loss, yes, sir. 
Q Why do you nitrate peach trees? 
A Nitrate of soda is very quick acting, and when the trees show 
that they are going to be small in size, which can always be determined 
to a reasonable extent about the month of June, this ready 
221 * solu~le plant food will impart *quick growth to the trees. 
Q Is it the practice to nitrate peach trees," }lave you 
always followed it? . 
A That is the practice I think used, especially when peach trees 
are planted close together, and in some instances it might be left off, 




E. M. Quillen and J. M. Darnell v. G. N. Titus 173 
JoHN M. DARNELL 
Q You as a rule plant trees rather close ? 
A It is a rule to plant them closer, because you can get a better 
tree, I mean by that, you will have more literal buds. 
Q Did Mr. Titus discuss with you and Mr. Quillen together, or 
apart, his intention to return and participate in the operation of the 
nursery? 
A He discussed it apart. 
Q In other words, he discussed it with Mr. Quillen, and, also 
discussed it with you? 
A Y.es, sir. . 
Q Well, what did you tell him? 
A' He said Quillen objected to him coming out there, and asked 
me what I. thought about it; I told him I objected to him coming back 
there at the same salary we were getting, didn't think he was worth 
that; he claimed he thought he ought to have the same we were 
drawing. 
Q After he had been away frotn the nursery operation for six 
or more years, it was his idea that he should return there 
222* *and take up where he left off and manage the operation, is 
that right? 
A If he returned with the idea in mind of taking up where he 
left off it wouldn't be as bad as when he returned and wanted to draw 
the same salary, we already had a general foreman, a propagator. 
Q Did you object to his returning? 
A I did. 
Q So there was no agreement between you, Mr. Titus, and Mr. 
Quillen, that he should come back and go to work? 
A There· was no agreement to that effect. 
Q During his six years' absence the operation was under the 
direction of Mr. Quillen and yourself largely, or altogether? 
A Yes, sir, and went along smoothly without any conflicts; we 
worked in harmony, that was done by and ~ith the approval, consent, 
and agreement and understanding of we three men. 
Q The partners ? 
A Yes, sir, the partners. 
Q Who is your foreman? 
A Mr. Beard is the ge~eral foreman, and Mr. Bewlay is the 
foreman of propagation of the perrenials. 
Q The perennial beds ? 
A Yes, sir. 
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Q Mr. Bewlay propag~tes or g~·ows all of the ornamen-
223* tals, *does he not?. 
A V\f ell, all of those, that is, a great many you see that 
can be grown from cuttings. 
Q Who looks after that? 
A Mr. Bewlay looks after that, in connection with the advice 
and recommendations of Mr. Quillen. 
Q Was there any effort which you participated in to divide the 
partnership property at any time? 
A Yes, sir, there was several efforts made to come to a con-
clusion about a division, in fact, on two occasions Mr. Titus had agreed 
on two propositions, and then later backed down on them; we had a 
meeting in the office August 27, 1934, trying to get together on the 
division of the real estate; in substance that was the agreement, the 
conclusion we finally got to that we were going to divide up the real 
estate placing values on each separate piece of property, giving Mr. 
Titus a piece of ground, and whatever difference there was on the 
other we were to reimburse him for his interest in that. 
Q Did that plan materialize finally? 
A That plan did not materialize, no, sir. 
Q It didn't materialize? 
A No, sir. 
Q What other plans have been discussed? 
A Then we discussed that if we couldn't get together on that the 
idea of incorporation. 
Q Did that materialize? 
224* *A Well, we came to an agreement on that, the partner-
ship as I recall came to an agreement on that; under that par-
ticular setup as I recall, each partner was to retain his original hold-
ings, but we were to add on new capital equal to 25% as I understand 
of the present value of the nursery at that time. 
Q You were to take stock in the new corporation? 
A Yes, sir, Titus was to retain his equal ratio to Quillen and ·r. 
Q The only thing that finally developed was that. you worked 
out a sale or a purchase from Mr. Titus of his interest, and you and 
Mr. Quillen carried out that arrangement, I believe? 
A Yes, sir, it finally culminated into that. 
Q Do you consider that either you or Mr. Quillen were at any 
time paid excessive salaries? 
A I don't think we were. 
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Q Did you earn every penny? 
A I think we earned every penny, and if anything, a little bit 
more than we were getting. 
Q Did Mr. Quillen discharge his duties to the satisfaction of 
the partnership when he had his own and those of Mrs. Titus in 
addition? 
A Taking into consideration that he was performing the office 
duties, together with the extra burden of looking after the general 
management of propagation at the other end of the line, I think Mr. 
Quillen was really underpaid for his services. 
225* *Q Was your business successfully operated under the 
management of Mr. Quillen? . 
A I consider the business was as a whole very successfully 
operated, and I might add there that as few losses as Mr. Quillen 
experienced in the way of book showing of losses on salesmen, taken 
over a period of years, that there was operation really a profit instead 
of a loss. 
Q How do you mean a profit? 
A I mean by this that while he may have lost some money 01~ 
the sales as a whole he got enough out of the stock on average price to 
amount to more than the wholesale prices to the nursery. 
Q In other words, as I understand you, they made it up in the 
retail prices, better prices than other nurseries, is that right? 
A Yes, sir. 
Q There was some reference made to a man by the name of 
Fauver, who was he? 
A That was the one I had in mind, Fauver had a fine appear-
ance, understand he went to school here at Fishburne Military Acad-
emy, and came into the nursery well recommended ; I worked some 
with l\1r. Fauver, planted some of his orders, and he seemed to be 
successful as a salesman; to the best of my remembrance he was with 
the company about four or five years, but in the windup I understand 
he owed the company approximately $1,000. 
Q \Vas that a loss? 
226* *A I wouldn't consider it ~a loss over the number of 
· years he worked ? 
Q But he did actually owe you $1,000 that you didn't get strictly 
in the sense of loss, it was a loss of course? 
A Yes, but what I was trying to get to was that over the average 
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period of years he sold, in other words, we would have been better 
off to have had him than not to. 
Q When did that loss occur? 
A The best I recall, it was along the last year he worked. 
Q What year was that if you know? 
A I can remember it was around 1928. 
Q Y ott think he worked with you for about four years? 
A Four or five years. 
Q Four to that time? 
A Yes, sir. 
Q· How many salesmen did you have when you came into the 
business if you recall? 
A When I came into the business I remember there were very 
few salesmen, I would say roughly speaking abc;mt twelve. 
Q That was back in 1924 you had about twelve? 
A Yes, sir. 
Q How many did you have in say, the latter days of 1926, if 
you khow? 
A They had increased some, I would say about, it would be 
more or less a guess, of exactly how n1any, but I would say around 
eighteen or twenty in 1926. 
Q What is the highest number of salesn1en you have 
227* ever had *during the existence of the ·partnership? 
A Before Mr. Titus was active you mean? 
Q No what the highest number of salesmen you had during the 
life of the pa~tnership? 
A I remember going over the books with Mr. Quillen, looked 
to me like it was around January, 1934, or 1935, I was asking him 
about salesmen, and the books showed I believe about sixty active 
members, and some few that were not active. 
Q What do you mean by active, some that were not active? 
A Well, some salesmen work what they call part time, occasion-
ally in the summer or spring, if a crop harvested late, work part time 
and theri go to other duties; then we have sa1esmen that put in more 
titne, and then those who give exclusive ~ime to the work. 
Q In 1934 and 1935_ you had sixty active and some inactive 
salesmen according to your recollection? 
· A According to my recollections that was about the number. 
Q Those salesmen were commission men I suppose? 
A Some, and some were salaried. 
ll 
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Cross E.'ramination 
BY MR. QUESENBERY: 
Q Now, Mr. Darnell, you stated that you objected to Mr. Titus 
drawing any salary, and for the mistake.s and wrongdoings he 
228* should reimburse the partnership, now just what *did you 
mean by that? 
A Well, I m.ean that as long as he went there under our objec-
tions; a man can't have his cake and eat it too; he turned the business 
over to Mr. Quillen, it was his business to run things and not Mr. 
Titus. · 
Q What were these mistakes you say he made? 
A I think he made a mistake when he dug up those large lilacs, 
destroying them and those walnut trees. 
Q Isn't it true that the walnut trees were culls that he dug up, 
and the ones that were usually dug up? 
A No, sir, might have been some culls in them, but there was 
some good trees too .. 
Q Wasn't it further true that he took up these trees in order to 
clear up the land ? 
A Well, Mr. Titus might have offered that for an excuse, he 
had to have some reason. · 
Q Don't you know that they had to have the land for other 
things? 
A No, we needed the trees most. 
Q Didn't you know they needed that particular land for other 
stock? 
A No, I didn't. 
Q Now, these lilacs you say he dug up, you still had plenty left, 
didn't you? 
A That is what he told me he dug them up, they were too l,Jig. 
Q Didn't he, also, tell you rhat they had scale on them? 
229* *A No, sir, he didn't. 
Q · Well, didn't you know that they had scale on them? 
A N~ ~~ . 
Q You didn't see them before they were dug up then? 
A Yes, sir. 
Q Didn't you see any scale on them? 
A I didn't see any scale on them. 
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Q Isn't it further true that the lilacs were very probably not 
worth anything from a sales point of view? 
A They were worth a great deal more than these smaller ones 
from a sale standpoint; my particular class of trade wanted large 
things. 
Q This conversation you had with Mr. Titus in the Spring of 
1933, I believe so you stated? 
A Spring of 1933, that was the best of my remembrance. 
Q What mistakes and wrongdoings had he been guilty of up 
to that time, except for these walnut trees and the lilacs? 
A Well, I might add the gadgets he worked on there trying 
to invent. 
Q Y ott misunderstood my question, I said up to the time you 
talked to him, I don't mean anything he did afterwards? 
A Well, that is about all up to that time I remember of. 
Q Now, is there such a thing as a propagator not making any 
errors in judgment? 
A Well, it might be possible that a propagator could produce 
without making any errors. 
230* *Q You don't mean to say that· in the majority of cases 
they don't make any errors·? 
A Well, I think they make some in majority of cases, but.---
Q You think they make some? 
A Of course, anybody is liable to make some mistakes in most 
any business. 
Q But all the little mistakes !vir. Titus made you think he ought 
to be charged with, but you don't think you and Mr. Quillen ought to 
be charged with any error? 
A No, sir, because we had made them in the line of duty; Mr. 
Titus wasn't supposed to go back there, it hadn't been settled. 
Q When he left there in 1926, did you or not have a round 
table discussion ? 
A Not exactly so. 
Q As a matter of fact the three partners never got together and 
discussed what was to be done; as a matter of fact, the three of you 
never got together ? · 
A Yes, sir, occasionally. 
Q At that time you never got together and discussed the terms 
the partnership would operate on, not jointly? 
A No, sir. 
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Q And when he came back and wanted to go to work, you three 
didn't get together and discuss the matter, did you? 
A No, sir, we discussed it separately. 
Q · And Mr. Titus was a one-half owner 1n the partner-
ship? 
231* *A Had one-half the capital in there. 
Q And every dollar you spent was one-half his, and you 
didn't think it was your duty to discuss the matters with him? 
A If he had come to us we would have been glad to. 
Q Was there anything in the contract which provided for the 
salaries you were to receive? 
A There was. 
Q Where? 
A In the beginning; nothing in the written contract, it was only 
verbal. 
Q So that all these charges you made as you stated in your 
examination in chief, were made between you and Mr. Quillen, and 
the only authority you have assigned is ·that 1\!Ir. Titus said you ought 
to be paid what you were reasonably worth? 
A Yes, sir, he said we ought to be paid what we were reason- · 
ably worth.-
Q Isn't it true that you have gone to Mr. Titus and you had 
objected to the salary you were getting at Mr. Quillen's hands? 
A Mr. Quillen's hands? 
Q Yes, sir, the salary he fixed for you? 
A I objected to the salary I was getting because--
Q You objected to Mr. Titus, didn't you? 
A Yes, also to Mr. Quillen, too, talked to both of them. 
232* *Q Now, you said that although you lost $1,000 to 
this man Fauver, you didn't consider it a loss, now just 
what was it? 
A Well, I considered over a period of time it was better to 
have sold the stock through him at that loss, than to have the stock 
on hand and not sold. 
Q Isn't it true that if you had had an honest man who would 
have turned in all the money, you would have been $1,000 ahead? 
A I admit we would have been $1,000 ahead if we had, but that 
"if" is the question. 
Q Isn't that $1,000 the same as if you had sold somebody 
$1,000 worth of merchandise and hadn't paid for it? 
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A You migpt say in, looking at it in that light, n1ight be. 
Q What did. the $l,OQQ.consist of? 
A It consisted of the amount of money he owed the company. 
Q For what? 
A For selling nursery stock. 
Q As a matter of fact, part of it was for accounts he collected 
and didn't turn in, wasn'.t it? 
A On his own sales. 
Q Then it w~s really made up of unpaid accounts? 
A Yes, sir. 
Q Now how many other losses did you have on account of 
salesmen? 
A Well, they had some more losses on salesmen of course; 
I happened to know about Fauver particularly, because I 
233* *worked with him, and the other salesmen I understand had 
some losses on small amounts, tpaybe one or two to the men, 
Mr. Jinnette, I believe, I recall, but I believe he later reimbursed the 
company with most of his. 
Q Is that all you can think of? 
A That is:all I recall just at the present. 
Q Now, you stated in the beginning that Mr. Titus' duties were 
propagating stock and growing end of the nursery as you describe it? 
A Yes, sir, that was in the beginning. 
Q Now, when he left in 1926, was there any understanding as 
to whether his salary would be cut off or not? 
A That unders.tanding was set forth when I went into the 
business. 
Q Set forth where? 
A. It was in our mutual agreement that no one should receive 
salary except for services rendered.· 
Q Do you have any contract letter or any other evidence of 
that? 
A Excepting just, there was no contract written out in regard 
to it, it was just a matter of agreement between ourselv.es, that was 
one reason why we didn't make a contract, because we could leave it 
open for discussion and adjustment as the business progressed. 
Q What conferences did you have, if any, on these various 
changes of salary, any except the one you related here 
2.34* *this morning? 
A That is the only one I remember of, was one when I 
I: 
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paid him a payment on the property, said he was going away on a 
trip and needed some money. , 
Q You first said that was in the spring of 1928? 
A I hadthe-
Q Then after referring to some paper you had there you said·it 
was in September, 1927; now which is correct? 
A September, 1927, is correct; I had several dates there I made, 
and got confused on the time; I remember particularly it was when I 
ma·de a very odd payment, this payment of $784.56. 
Q What payment did you make hirrl in !934? 
A I didn't make him any in 1934. 
Q Now, this conversation you say you had with ·Mr. Titus Sep-
tember 12, 1933, did it take you all three and one-half' months to 
decide what you were worth to the company? 
A You mean in 1927 or 1933 ? 
Q I mean 1927. 
A No, sir, it didn't take a whole year to do it, didn't take 
so long. 
Q Well, you didn't change the salaries until January 1, 1928, 
· which is three and one-half months "later? 
A Well, usually they make those changes on the first of the 
year, and let them run through; make all changes as· y_ou see from 
the record on January 1st. · 
235* *Q So that the only authority you claim you all had 
for any changes was the conversation you ·had with Mr. Titus 
in the hall in September, 1927, and you then subsequently ·on at least 
five different occasions changed your salaries ~n the basis of that 
conversation ? · 
A That is the only time I remember talking to Mr. Titus there, 
Quillen and I talked it over at different times, and since M·r. Titus had 
agreed that it would be 0. K. to make these changes we didn't think it 
was necessary to get together and talk it over every time a little 
change was made. 
Q Well, you don't call a change from $200.00 per month for 
each of you to $300.00 for Mr. Quillen and $275.00 for yourself a 
little change, do you? 
A Well, in .proportion to the business at tha~ time I think it 
was little, yes, sir. 
Q Now, when Mr. Titus came back in 1933 and announced 
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that he was going out there and going to work, you say that you 
objected to his going to work at the salaries you were receiving? 
A Yes, sir. 
Q Did you suggest any other work he could do in connection 
with the company? 
A I felt like it wasn't up to me since he left the manage-
ment in the hands of Quillen; I thought if he wanted a proposition 
he would come to us and call a meeting and do it in a business like 
manner. 
236* *Q You knew that he had notified your manager he was 
going back to work, didn't you? 
A Only thing I knew is what Mr. Quillen told me. 
Q Neither of you felt it was your duty to do anything 
about it? 
A V\T e felt like it was his duty to come to us and arrange a meet-
ing, it wasn't up to us to call a meeting. 
Q Vvell, Mr. Quillen was the manager? 
A Yes, sir. 
Q lie didn't call any meeting? 
A It wasn't necessary I don't think. 
Q You think it was wholly Mr. Titus? 
A I think it was his because he owned one-half, he wanted to 
get back it was up to him. 
Q Is it your opinion that when he turned the management over 
to Mr. Quillen he gave him all the rights he had? 
A Yes, sir. 
Q You considered that lVIr. Quillen controlled the business? 
A I think it was up to 1\1r. Quillen to control the business? 
Q Now, ho·w much money did the company make in 1932? 
A That is up to the record here, I don't do the office work. 
Q Don't you know anything about it? 
A I don't keep in touch with that part of it. 
Q Do you have an available tax return, the company's partner-
ship return? 
A Yes, sir, I have those somewhere at h_ome, can bring 
237* them *down if you want to see them. 
Q Will you file with the Commissioner the 1932, 1933, 
and 1934 partnership tax returns? 
A I think most of the years--
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ing if you will file with the Commissioner the company tax returns for 
the years 1932, 1933, and 1934? 
A Well, I don't have anything to do with the office work. 
Q You said they were available, didn't you? 
A That is my own personal ones. 
Q I am talking about the company returns; do you have any? 
A I don't know anything about it, they turn into me at the end 
of the year the financial statement, the personal account. 
Q Will you file your personal one showing what years were 
made, those three years ? 
A If I can find them, yes, sir. 
• Q Now, this peach btisiness you discussed here, this statement 
which they have filed here, did you have anything to do with making 
this up? 
A No, sir, didn't have anything to do with making up the file. 
Q How many peach trees did you sell in 1934, did the com-
pany sell? 
A Well, I know they sold a great many, all the trees they had 
in the ·larger grades. 
Q Do you know how many they sold in dollars and 
cents? 
238* *A No, sir, I do not. 
Q Do you have any way of deterlnining that? 
A Only the record that is filed in the office; the trees could be 
worked out, it would be rather complicated. 
Q So you don't know how much they realized from the, sale of 
trees that year ? 
A No, sir, I don't. 
Q Do you know how many they sold in different sizes off the 
property? 
A I know they had the orders in. 
Q I asked you do you ~now how many different stzes they 
sold off? 
A No, sir, I don't know. 
Q Do you have any record to disclose that? 
A No, sir, don't believe I do.· 
Q You played no part in making up the statement? 
A I did go over the trees and examine the trees in company 
with 1\llr. Quillen. 
Q What did you find? 
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A Vv e found the trees ran a great deal smaller in size and in 
caliper than they had been other years prior to that. 
Q How many smaller in size and caliper? 
A I would say arotind SO% small only got one-half growth. 
I would say as an estimate they were the best I could estimate; .there 
were very few 4 to 6 ft. trees, and fairly small numbers of 3 
to 4 ft. 
239* *Q Did you measure any of them? 
A Just from observation, not counting them, I didn't 
caliper any of them, but I saw a great many of them ran unusually 
small. 
Q How many peach trees do you average in selling a year, h0w 
much in dollars and cents ? 
A I couldn't answer that question, because that is more or less 
to the office end of it. 
Q Haven't any idea? 
A No, sir. 
Q How then can you say how much you lost that year? 
A That year I remember particularly was a splendid year for 
selling peach trees wholesale, and from information I gathered visit-
ing different nurseries the supply that year was undernormal, and of 
course supply and demand regulate prices in peach trees, as well as 
anything else:,-
Q How much land did these peach trees take up that year 
planted out there? 
A I would say approximately four or five acres. 
Q How many trees did you have there? 
A Vvell, I would say a fair estimate there was 40,000 to 50,000 
trees per acre that year planted. 
Q Did that cover the entire block? 
A 40,000 or 50,00 per acre. 
Q Over all what would that make? 
A Around 250,000 to 300,000. 
240* Q Now, that didn't miss the figure very far, did it? 
A I wouldn't think that it missed it very far. 
Q You hftve had experience in those matters? 
A Yes, sir. 
Q 2SO,OQO to 300,000 at the outside? 
A That would be the estimate just looking over them, of course. 
I didn't count any particular rows, just from observation, and count-
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ing just a little strip here and there, I would say that would be a fair 
estimate. 
Q How much were those trees worth? 
A The big trees were selling at the time for .12c a piece, 4 to 
6ft. grade; I know one man sold for .13c; 1\IIr. Worley at Penn., and 
he sold his big trees up there at .13c; it seemed the demand from 
northern trade was usually the large tree, and the growers with whom 
I talked there who bought trees in large quantities preferred having 
large trees. 
Q Now out of that you would have to pay 35% to 40% sales-
men commission, didn't you? 
A No, sir, direct from the office to the wholesaler there is no 
commission paid. 
Q You wouldn't have sold them all wholesale, would you? 
A I think we could have sold them all wholesale. 
Q Do you sell all of your peach trees wholesale? 
A Ordinarily, this unusual year because of the shortage there 
was much greater demand wholesale. 
Q Why was there a shortage of peach trees? . 
241.* *A It seemed to be lack of germination of the seed ; don't 
kqow exactly. 
Q As a matter of fact that was why these peach trees did not 
get the growth you expected, wasn't it? 
A No, I don't think it was. 
Q You didn't have that failure here in Augusta County, but you 
had it all over the United States. re 
A From what the ones said I talked to. 
Q You don't think that effected the peach trees here? 
A It didn't; there was a good germination; saw them myself. 
Q It didn't affect them at all? 
A No, sir, apparently did not. 
Q Now, Mr. Darnell, when you bought out Mr. Titus, rather 
bought one-fourth interest from· Mr. Titus, how many apple trees 
were in this block of trees ? 
Q What block of trees you refer to? · 
Q The block of trees that were not included in the deal. 
A Approximately around 40,000. 
Q I hand you a card here marked with a capital "A" and ask 
you if any of that is your handwriting. · 
A No, sir, I don't think it is. 
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Q Did you ever see that card before? 
A No, sir, I don't believe I did, as I recall. 
Q I hand you this card marked with a le1rrge capital "B" 
and ask you if any of it is in your handwriting, or if you remem-
ber it at all. 
A No, sir, not as I know of. 
242* *Q As a matter of fact, don't you know that those two 
cards were part of those used in making up the inventory at 
the time you made the purchase ? 
A I don't think they were. 
Q You don't think so? 
A I don't think so. 
Q Were you here when l\tlr. Quillen testified in this case? 
A Yes, of course. 
Q Didn't you hear him identify them? 
A Didn't. 
Q You didn't? 
A Didn't. 
Q Do you recall him iclenti fying sotne figures put on the cards? 
A I believe not. 
Q Red ink as having been placed there by himself ? 
A Yes, I recall that. 
Q Do you recognize these as the same cards? 
A You mean these two just exhibited? 
Q Yes. 
A Yes, I remember asking about those two. 
Q Now, that card marked "A" had on it scratched through the 
item 40,000 apple trees, do you know whether that refers to the block 
of apple trees which you didn't buy when you went into the part-
nership? 
A No, I do not. 
Q Now, you think there was about 40,000 trees, is that 
right? 
243* *A Approximately 40,000. 
Q How old were these trees ? 
A They were going on the second year of growth when I pur-
chased them; when I purchased the one-fourth interest I might say. 
Q In other words, the second year was practically made? 
A No, sir, very little growth, had been some growth but not a 
great deal. 
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Q Well, your purchase was in July when you concluded the 
deal? 
A Yes, but those counts were made very much earlier. 
Q I am talking about when you concluded the deal, the old 
partnership existed until you did conclude the deal? 
A The deal was concluded about the 21st, a little over a month 
before the contract was signed. 
Q When did your interest in the partnership begin? 
A Began June 4, 1924, and not July. 
Q You were approximately in tlie middle of the year, and you 
had approximately a one· and one-half year growth on the trees at 
that time? 
A Apple trees as a rule usually grow much more in the late 
season than they do in the early. 
Q But the trees have to be in the ground in the earlier part 
of the season, that is just as important as in the late half of the 
season, isn't it? 
A The question is the biggest expense involved, I would say 
the second year apple trees would be in the digging, pack-
244* *ing, and grading and things of that kind. 
Q In other words, you sin1ply don't want to admit the 
trees were in the ground one and one-half years when you got them? 
A Haven't said that, have I? 
Q You don't seem to answer the question. How long had the 
trees been planted when you went in? 
A Couldn't say how long they had been in. 
Q Do you know anything about the trees ? 
A I know they were there. 
Q You don't know what age trees they were? 
A I just told you they were going on the second season of 
growth so far as they looked when I bought in. 
Q They were in the second year you will concede that much 
to Mr. Titus, will you? 
A That is what I took for granted; of course, I didn't know, 
I couldn't say, but I took for granted they were. 
Q How much were apple trees worth that year? 
A Well, I don't know, I know approximately what, I can't say 
[ know exactly what they were worth. 
OBJECTION BY MR. BRANAMAN: I would like 
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to object to this line of examination for the reason that this 
reference covers the questions involved of amounts ·of 
claims due by Mr. Titus to the partnership, and of any 
claims or demands of the partnership due Mr. Titus; it does 
not in any way, ..shape, or form involve a sale by Mr. Titus 
245* to Mr. Darnell; that is a person*al, private matter be-
tween Mr. Darnell and l\1r. Titus, and is no pa.rt of the 
partnership business as indicated by the testimony developed 
on the cross-examination of Mr. Quesenbery, and I ask that 
this line of examination be disregarded entirely, and that if 
Messrs. Darnell and Titus have a controversy between them-
selves about a block of apple trees that did not go into the 
partnership, that they be required to litigate their questions 
between themselves, and J.10t involve this record with a mass 
of data with respect to something that is not covered by the 
reference whatever, since it is to be remembered that the 
reference, the decree of reference controls the issues in-
quired into in this case, and these issues are restricted to 
the claims of Mr. Titus against the· late partnership and the 
claims of the late partnership against Mr. Titus. 
BY MR. QUESENBERY: In reply will say that 
the apple trees about which the questions have been asked 
were sold by the partnership, collected for by the partner-
ship, and the partnership has not credited Mr. Titus with 
any part of the proceeds of sale; it is a va1id claim agai.nst 
the partnership and is properly a part of this. accounting. 
BY MR. BRANAMAN: To which I reply that the 
evidence of Mr. Quillen clearly shows that Mr. Titus was 
to keep a positive, certain record of the block of trees, that 
he never kept any such record, and if he had kept the record 
as the arrangement was, after the cost of growing, digging, 
246* *and selling the trees was deducted, 1\1r. Darnell was to 
pay Mr. Titus one-fourth, that it is clearly established that 
Mr. Titus kept no such record, and there is absolutely no 
way known that the partnership account can tell, or any data 
from which it can be ascertained, how much money, if any, 
there is due Mr. Titus on account of the block of trees; it 
was his duty to keep the record; he had not kept the record, 
:. 
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and it is by reason of his own neglec.t or carelessness that 
he now hopes that he can make a charge against the part-
nership; the partner_ship has no data whatever that can be 
resorted to in order to ascertain how many trees were sold, 
how many trees went to the cull pile, how many trees were 
carried over and went to the brush burner,, and it was the 
duty of Mr. Titus to furnish this record, and he did not 
do so, and certainly this partnership account ow.es him nQth-
ing with respect thereo, and if he expects to recover any-
thing from this witness it is a matter. between Mr. Titus and 
1\1r. Darnell, and certainly not a matter in which the part-· 
nership is interested. 
Q What was the approximate value of them? 
A Well, the way they turned out from the amount left on the 
ground when they got through digging and judging frollJ the num-
ber there was left over at the end of delivery season, I would say 
the cost of digging and caring for them, expenses of handling 
247* in my estimation, would about break even, it *would be my 
approximate version of it. 
Q Do you usually just break even on apple trees? 
A As a rule there is little profit to be made on apple trees. 
Q There is a tremendous profit in peach trees? 
A There is more profit in peach trees than in apple trees; apples 
are classed with sugar in the grocery store~ keep it there because they 
have a few orders for it. · 
Q You refuse to say what the value of the trees was? 
A Just now gave it to you? 
Q You say they had no value? 
A Some value, of course, but it cost--
OBJECTION BY MR. BRANAMAN: I object 
again, and it is to be understood that my objection is con-
tinuous, and, therefore, I will not repeat it, but it will be 
continuous throughout the examination along the line now 
indicated with respect to .the block of apple trees about 
which Mr. Darnell and Mr. Titus have been arguing for 
the last ten years. 
\ 
Q Now, I ask you, did you or did you not, offer Mr. Titus 
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either on the part of the partnership or personally a certain price 
for the apple trees, to which he didn't agree. 
A I don't recall offering him any specific price on it. 
Q Didn't you offer to credit his account with a certain sum to 
settle the matter of these trees? 
248~ *A No, sir. 
Q Y oi.t don't recall any such proposal being made? 
A No, sir. 
Q Now, when was the first time that you made any claim on 
account of these peach tree~? 
A The record here, I believe, shows when the claim was made. 
Q When was that? 
A On 2/16/35. 
Q That was after the sale of Mr. Titus' interest in the part-
nership, was it not? 
A I think the sales had been made, I think it had now, I am 
not positive, the record will show when it was made. 
Q· When was the sale by Mr. Titus? 
A Early in January, 1935, as I recall it. 
Q So it was not until after he had sold out to you and Mr. 
Quillen that you .conceived the idea that you had had some loss two 
years before, or rather one year before? 
A Well, the records here show about that, I. didn't help get 
those up. 
Q Now, when was ft he failed to put this nitrate on the peaches? 
A It was 1924. 
Q 1934 you mean, I imagine? 
A Yes, 1934. 
Q Did you make any objection to it on the date you claim? 
A I didn't know at the time, it was later when I contacted Mr. 
Titus in regard to why he didn't put it on. 
249* *Q When was that you contacted him about it? 
A Best of my recollection June or July. 
Q Of 1934? 
A Yes, sir. 
Q In other words, within thirty days of his failure to put the 
nitrate on? 
A We usually apply nitrate, I believe, about the 5th of June, 
probably late July I talked to him. 
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Q You testified in your testimony in chief nitrate of soda was 
quick actiJ?g. 
A It is in comparison with other fertilizers. 
Q Mr. Quillen when he found out about it had plenty of time 
to apply the nitrate, didn't he? 
A But it tnight have been detrimental to the trees at the time 
he could have done it. 
Q Why would it have been detrimental to the trees? 
A Because ordinarily in a case if you would get a very hot 
dry weather might--
Q Wouldn't the same thing have been true back in June if the 
weather was dry? 
A Usually the weather is more favorable in June than it is in 
July or August. 
Q I asked you the question if the weather would _have been dry 
back in June wouldn't it have done the same damage? 
A I don't think it would have, very much. 
Q But it would have damaged them some had the weath-
250* er con-*tinued dry? 
A Case of no rainfall at all it probably would not have 
much effect either. 
Q Do you remember what the rainfall was in that year? 
A I remember the summer of that year was about an average 
season, plenty of rainfall in 1934 and 1935. 
Q As a matter of fact, don't you know that we didn't have 
any rain in June, until the latter part of July? 
A Even so a couple of weeks couldn't make a gre~t deal of 
difference. 
Q When did Mr. Quillen first find out about this nitrate, do 
you know? 
A I don't know. 
Q When did he first tell you about it? 
A It was just a few days before I talked to Mr. Titus I re-
member. 
Q When did you talk to Mr.·Titus? 
A Either latter part of June or sometime in July; I know it 
was pretty well up in the season. 
Q Now, the only mistakes that you have been able to point out 
so far is this matter in connection with the lilacs, the walnut trees, 
and the nitrate? 
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A Well, there are some others there, I didn't mention before, 
the spraying of the apples, which I observed,_ and failing to nitrate 
the peach trees, and removal of lilacs and walnut trees, and if you 
want me to--
251 * *Q Those were the principal things you all have been 
able to scare up ? 
A Yes, sir, some of them. 
Q The others weren't enough for you to recall? 
A It would be pretty har.d to recall all of them unless you had 
a secretary. 
Q Practically everything he did was wrong? 
A He did son1e good things along with the bad things. 
Q Can you point out anything good Mr. Titus did? 
A Some years he had some good peach trees. 
Q How do you suppose he managed to grow these good peach 
trees? 
A Well, the growing of tlie peach trees, it is just as important 
to. grow the trees so you can make a profit on them, as it is to pro-
duce good fruit. 
Q Well, what do you mean that when he would grow a good 
crop they were unprofitable? 
A Well, from what I could see and from observation it cost 
too much to produce in more labor than necessary; I remarked to 
Mr. Quillen different times I felt like we could buy our apple trees 
more profitably than we could have Mr. Titus produce them. 
Q That condition pertained back prior to 1926 I suppose ? 
A . That was the year 1924, 1925, and 1926. 
Q Did you all suggest to Mr. Titus that he was spending too 
much for raising trees? 
252* *A I called his attention to it; he would always have 
some comeback for us. 
Q You made no change, however, in his duties? 
A We felt like we wanted to get along in the organization, 
wanted to co-operate even if we had to have a loss on some things. 
Q This corporation you say Mr. Titus more or less agreed to 
then didn't go into it? · 
. A Yes, sir, that is just it. 
Q The reason he didn't go into it was because he found he 
would be a minority stockholder, wasn't it? 
A I can't figure it that way. · 
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Q What interest was he going to own in the corporation? 
A He was going to own the sa1ne interest he had always held; 
we were going to retain our one-half interest just the same; we were 
going to add on $20,000 additional stock to be sold through the or-
ganization to the body of salesmen. 
Q· So he would have· owned less than one-half of the corpora-
tion, wouldn't he? -
A His ratio to our stock? 
Q He would have owned less than one-half of the corporation, 
wouldn't he? 
A Yes, sir, he would have owned less than one-half of the 
corporation. 
Q And didn't you all plan to eliminate Mr. Titus from any 
active duties in connection with the corporation? 
253* *A We certainly didn't. 
Q Didn't you tell him that he wouldn't have any position 
with the corporation? 
A We certainly did not. 
Q You deny that? 
A I deny that. 
Q What part was Mr. Titus going to occupy in the corporation? . 
A We offered Mr. Titus a very fat proposition I think, we were 
getting $200.00 and we offered Mr. Titus $200.00 a month, just to 
go around to visit among the orchards, take orders occasionally, to get· 
the goodwill of the people. 
Q And you mean to say you offered him a proposition like 
that? 
A Yes, sir. 
Q Who offered it to him? 
A The whole organization. 
Q Did you hear it offered to him? 
A Yes, sir. 
Q Where? 
A That night at the meeting at my house, talked it over. 
Q You heard Mr. Quillen testify on that point, didn't you? 
A Yes, sir. 
Q And your version is correct? 
A As far as I remember it now, it is correct. 
Q Now, Mr. Titus is charged on his account here with gaso .. 
line, did they charge your gasoline up to you? 
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254* *A No, sir. 
Q Did you charge Nlr. Quillen's gasoline up to him? 
A No, sir. 
Q You use your car some for pleasure, don't you? 
A Occasionally. 
Q Do you buy your gas other places when you use it for 
pleasure? 
A Yes, sir. 
Q Mr. Quillen follow the same practice? 
A Yes, sir. 
Q So if you take your family on a Sunday outing and you drive 
100 miles you figure out the gas and--
A Yes, sir, just a short drive usually 8 or 10 miles out we 
wouldn't do it, anything of any consequence we always figured it 
up and gave credit. 
Q When Mr. Titus was away from the nursery so far as active 
duty was concerned, wasn't he as a matter of fact visiting around 
other orchards and things? You don't know what he was doing? 
A No, sir, I don't know what he was doing, it ·wasn't any of my 
business. -
Q Although he was associated with you in business, you don't 
know what he was doing from 1926 to 1933? 
A As I stated, I saw him in the garden occasionally, 
255* and as *far as knowing where he went, of course, I heard he 
had been in the hospital in Baltimore and visiting in Kansas, 
and down in Florida, and places of that kind, of course, that is 
just rumor. 
Q · Now, as one of the continuing partners in the nursery ·bus-
iness, what is the total sum you claim Mr. Titus owes the Nursery 
Company? 
A Well, I didn't figure up that, I believe it was brought out 
in the evidence before. 
Q I am asking you not what was brought out in the evidence, 
before, I am asking you what you claim lVIr. Titus owes the Nursery 
Company? 
A That belongs to the office department, such records as that. 
Q Y ott don't know? 
A Yes, I knew it was filed the year before; the amount was 
something up around $15,000.00 as I recall, with interest and every· 
thing all the way th~ough. 
- ----------
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Q Now, what accounts do you refer to that was filed hereto~ 
fore? 
A I don't just remember what particular account, I know they 
had it here when the other evidence was given, as· I remember the 
peach block was $10,000., and what he had drawn himself at the 
bank amounted to a considerable sum. 
Q You don't know what that amounted to? 
A Not the exact figures, just approximately; it seems the rec~ 
ord show here $10,155:53. 
256* *Q You get that figure from the exhibit of Mr. Biller· 
beck I believe ? 
A Yes, sir. 
Q Yo~ don't know anything about the correctness of it or any-
thing of the sort, do you? 
.. A Well, I can't say that, only I believe it is correct, I can say 
that. 
Q Why do you believe it is correct? 
A He wouldn't have put it on there if it hadn't been correct. 
Q You don't know anything about the bookkeeping? 
A That isn't part of my business, that is left entirely to the 
office part of it. 
Q You have no control over that part of the business? 
A Well, it is not my part of the business looking after the 
office, that is left to their supervision. 
Q You didn't have anything to do with making the entries of 
charges, or anything like that ? 
A No, sir. 
Re·Direct Examination 
BY MR. BRANAMAN: 
Q As I understand Mr. Titus was away from the nursery 
operation from the fall of 1926 until the spring of 1933, is that 
correct? 
A Yes, sir. 
Q He was not growing or propagating any nursery stock 
257* what*ever during that 6 ~ year period, was he? 
A Well, not at this nursery here, if he was, it was some· 
where else. 
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Q We are not talking about some other nursery, we are talking 
about the Titus Nursery Company, of which you are ~ partner. Did 
he propagate any nursery stock during that period for the Titus 
, Nursery Company? 
A No, sir. 
Q Did he propagate any nursery stock or do anything of any 
consequence after he came back in 1933 and 1934? 
A No, sir. 
Q Was he out at the nursery? 
Q He was at the nurseFy during the time but what he was 
doing--
Q He was there? 
A Yes, sir. 
Q What was he doing? 
A Well, when I talked to him he was engaged in nursery sto'Ck 
that had been plowed by Mr .. Bewlay. 
Q Did you see him more than once during 1933 and 1934? 
A I saw him on several occasions out there, usually \visited the 
nursery once a week, sometimes often, and sometimes two weeks 
between visits. 
Q He says that you and your partner Quillen hindered and 
prevented him frmn performing his duties, what about it? 
A He didn't have any duties, he hadn't been assigned any 
duties, just simply went out there of his own accord and 
258* *went ahead to find some duties, had no right there at all. 
Q You say he had on right there? 
A No, sir, it hadn't been agreed on that he should go back 
there and interfere with the general routine of work. 
Q Why did you think he would interfere with the general 
routine of the work? · 
A Well, by giving countermands for nitrating of peach trees 
which Mr. Quillen had given to nitrate would, of course, cause fric-
tion with the foreman; he interferred that way and interferred by 
having valuable men work on gadgets for peach tree planter, also, on 
machine to separate apple seed from the apple. 
Q Was that the thrashing machine argument? 
A Yes, sir, the thrashing machine arrangement and interferred 
other ways in operating the orchard. 
Q How was the experience with Mr. Titus in handling labor 
when he came back? 
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A Well, of course, Mr. Titus had lost track somewhat of the 
growth, development, change of time during the six years he was 
away, and naturally he wasn't abreast ·of the time and the kinds of 
nursery stock that would be more in demand. 
Q How did he handle the labor; successfully? 
A I understand he didn't handle the labor successfully; I don't 
think Mr. Titus was ever known to fire a man when he was engaged in 
the nursery work; and he employed a good many men over a 
259* period of time it looked like; I think he *happened on one bad 
egg during that titne. It seems that he had more tnen there 
than was necessary to perform the amount of work at that time, and, 
of course, he would be less fit to handle them six years aft~rwards 
when he came back. 
Q You testified that he grew some very nice fruit trees, that is, 
peach, apple, and such as that during 1924, 1925, and 1926, is that 
correct? 
A Yes, sir, he grew some very nice trees. 
Q Now, was he experienced in ornamentals? 
A No, he seemed to be lacking in the experience of ornamentals, 
and largely it was my suggestion talking it over with Mr. Quillen 
that. we put in a bigger stock, had a few there when I came in, very 
limited amount of varieties, but I saw by traveling on the road, keep-
ing in touch with demand that perennials, shrubs, a51d evergrees 
were a thing for the future, apparently the orchard business, in other 
the apple supply was abreast of the time, demand at that time for 
apple trees didn't offer a very; prosperous outlet. 
Q Your idea then was to expand your ornamentals? 
A Yes, sir, and I think the greatest progress, I know it was, 
was made along the line of ornamentals. 
Q The apple tree business seems to have been considerably over-
done in the latter twenties and early thirties ? 
A Yes, sir, considerably overdone, a number of people said 
they wouldn't plant any more orchards because it was get-
260* *ting fairly overdone. We would visit other cities .and see how 
the homes were greatly beautified by shrubbery, and beautify 
our own homes and those who planted locally naturally would induce 
the others to plant, and consequently the demand for ornamentals 
grew by leaps. 
Q Now, Mr. Titus and -you never had any wor~s or ill feeling 
one toward the other, did you? · 
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A Not, as I know of, I always thought of Mr. Titus tn a 
kind way. 
Q He was a much older man than you? 
, A He was an older gentleman, and, of course, Mr. Titus' pro-
ductive period had probably passed, as a man's most productive 
period of life is frotn 22 to 45, and Mr. Titus has passed his product-
ive period. 
Q Now, you spoke of a gathering up at your house in which 
Mr. Titus was present and Mr. Billerbeck and yourself in the fall or 
winter of 1934? 
A Yes, it ,was sometime in 1934, I think maybe I have the 
date here. 
Q What were you discussing with him? 
A Well, we were trying to save the company from going into 
bankruptcy, we felt like if it did, not only we, but Mr. Titus would 
lose, and tried to get something worked out, a solution. 
Q Now, you said you all tentatively agreed if you went on with 
your corporation you would make some positive bargain with Mr. 
Titus and give him $200.00 a month? 
261 * *A That was my recollection. 
Q He was not to have anything to do with the nursery 
OP.eration? 
A No .. 
Q Why? 
A Well, because we felt like that at his age he wasn't. capable 
of handling it successfully, because he couldn't produce at a profit. 
Q He was always a high cost producer? 
A Yes, sir, that is the way I always found it; he was a high 
producer. 
Q Did you talk with him about it, Mr. Titus? 
A Yes, I talked with him about it. 
Q Well, now, it was brought out in cross examination that you 
complained .about your salary not being sufficient, and you wanted it 
increased from $150.00 a month, is that right? 
A Yes, sir. 
Q Did you complain to Mr. Titus? 
A Yes, sir. 
Q And to Mr. Quillen? 
A Yes, sir. 
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Q Then you all agreed that you would increase your salaries, 
ts that right? 
A Yes, sir, that is right. 
Q No doubt about it? 
A That is right. 
262* *Q Mr. Quillen was always careful about keeping sal-
aries in reasonable bounds? 
A I consider so, on his own accord after Mr. Titus, of course, 
has left him to look after the interest, his interest as well as ours, Mr. 
Quillen took it on himself to reduce our salaries, it seems that he was 
working not only for his and my interest but equally for Mr. Titus' 
interest. 
Q Were you ever docked in salary ? 
A Yes, sir, I was docked approximately $125.00 for something 
over thirty days' time; I took off in making some repairs on my 
personal property. 
Q Then it was the absolute agreement and practice that if a 
man lost time he got no time, is that right? 
A Yes, sir, that was the understanding, agreement. 
Q I believe you have testified to the fact that the greatest growth 
of your nursery company took place from 1926 to 1933, was it not? 
A Yes, sir, it made the greatest showing during that time; of 
course, inventories in the early beginning of the nursery were high 
in ratio to what they were in 1933 ; each year they were trying to get 
the book value down and naturally put the inventory in at a less rate 
each year to 1931 or 1932, during the depression, of course, stopped, 
lost a great deal then. 
Q You say that nursery stock declined tremendously during 
the years of depression, your worst years were perhaps 1932 and 
1933? 
263* *A 1932 and 1933. 
Q That is the years nursery people were hit the hardest? 
A Good many nurseries. in fact, I have a list of a few here, 
went into bankruptcy during that time. 
Q Good many nurseries failed during that time: 
A Failed, and if it hadn't been for the good management and 
far sightedness and cons~rvative operation of Mr. Quillen I believe 
the business would have gone into bankruptcy. 
Q You would have had trouble, too? 
A Yes, sir, I say that with reference to the size of bank accounts, 
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etc. We were making sacrifices, leaving our money accumulate in the 
business in order to tide us over. 
Q I believe your experience there was in 1933 and 1934 that he 
was taking the money out? · 
A Y ~nking it out while we were salting it down. 
Q You did that because you were somewhat pressed financially? 
A Yes, sir, naturally would be during those years of depression. 
Q Why didn't he co-operate with you? 
A \;Veil, only thing I can answer, the co-operation then was 
like it. always had been, seemed to be thinking more of self than he 
was of the business. 
Re-Cross Ej,·amination 
BYMR. QUESENBERY: 
Q What years do you say the Nursery Company made 
264* the most *progress in? 
A I would say they n1ade the most progress from 1926 
to 1932. 
Q 1926 to 1932, 1926 was the last year Mr. Titus was there, 
and the trees he had put out, planted there, matured in 1927 and 1928? 
A Well, some of them did, of course, as I said before we had a 
limited stock and Quillen had to make a great many purchases in order 
to fill the orders. 
Q Well, they ha:d enough stock in 1924 for you to pay $7,000 
for a fourth interest in it. 
·A Well, at the rate it was put in at, of course; he figured so 
much for good will. 
Q Well, you are no babe in the woods that you pay a lot of 
money for nothing, would you? 
A No babe in the woods when it comes to that. 
Q Now, you say that Mr. Titus crippled your material in 1933 
and 1934 by withdrawals? 
A Yes, sir, made several withdrawals in that time. 
Q How much would you say? 
A The record there show how much it was. 
Q Haven't you any idea how much it was? 
A I would say approximately $3500. 
Q How much did he withdraw in 1933, do you know? (No 
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answer.) You said in 1933 and 1934, what you testified to? (No an-
swer.) Well, I will ask you this, as a matter of fact, the statement 
shows except for two small amounts, the withdrawals, or 
265* counterchecks I believe you call them, on *eight different occa-
sions aggregating $900.00 in 1933, now, you wouldn't under-
take to say that the withdrawal by one-half partner of $900.00 in , 
1933 would bankrupt the company, would you? 
A You know the old saying, "The last straw breaks the camel's 
back." 
Q I am asking you if you would undertake to· say that the with-
drawal of $900.00 by one-half owner would have broken the business? 
A It would have had it been--
Q I am asking you if the withdrawal of $900.00 by one-half 
owner in the company would have broken it, if it was so close to the 
shore as that? 
A The two years made it jeopardize the company. 
Q Do you mean to say it en1barrassed the company? 
A Yes, I think it did embarrass the company. 
Q Y ott and Mr. Quillen did nothing about it even though you 
claimed you were embarrassed financially? (No answer.) I asked 
you did you do anything about it? 
A Mr. Quillen had the management of it, I don't know just 
·what he told Mr. Titus in respect to· it. 
Q Did you do anything about it, did you notify the bank not 
to pay the checks? 
A That wasn't up to me to do, it was up to Mr. Quillen. 
Q Did you and Mr. Quillen together do that? 
A Don't know as I recall, we talked it over together. 
Q But you didn't do anything? 
266* *A I didn't do anything personally, Mr. Quillen I don't 
know what he did. 
Q In other words,. you just won't answer the question. Now, in 
1934, what were the withdrawals? 
A You will have to refer to the records here to see. 
Q It shows just about $2600.00 roughly withdrawn in 1934, 
did that again embarrass 'the company? ' 
A Yes, sir, I would say it did. 
Q Was it so close to short so far as bankruptcy was concerned? 
A Well, I know one thing, that I had a back balance there due 
me of around $3,000 in 1932. 
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Q I am not talking about 1934. 
A If the debts were pushed, of course, we would have been 
jeopardized considerably, the borrowing rate at the bank lowered the 
credit rating of the nursery. 
Q Now that you are through traveling over all that, will you 
answer my question? 
A I didn't have any right to notify the bank not to pay the 
checks. 
Q You say heretofore that Mr. Titus had no rights, and now 
you say that you had no rights, who did have any rights? 
A Mr. Quillen had the management of Jhe office checking, sec-
, retary, and all that work, issuing the checks. 
Q In other words, your view of it is that Mr. Quillen was the all 
powerful chief, and had all the authority to do everything? 
267* *A We left it in his hands to do that. 
Q And you had no authority to say anything about it 
and Mr. Titus had no authority? , 
A I think as long as we left it in his care, it was up to Mr. 
Quillen to report to the bank about things of that kind, of course, we 
would talk it over together. 
Q As a matter of fact, don't you know that Mr. Titus called the 
office before drawing these checks and inquired of the bookkeeper 
what the cash position of the company was before he undertook to· 
draw any checks? 
A I don't know that I did. 
Q You don't know anything about that? 
A I don't know anything about him coming in and inquiring 
about the circumstances at the bank. 
Q Don't you know that Mr. Titus drew these checks, had been 
drawing them after he came back, went to the nursery, and you and 
Mr. Quillen had told him that you wouldn't agree for him to draw 
any salary? 
A I don't remember telling him we wouldn't agree to him draw-
ing any salary, just didn't get together on the amount he was to draw. 
Q What do you think he ought to have gotten? 
A I think he ought to have gotten what an ordinary hand would 
have gotten, that is, if he had any right to draw any at all; don't think 
he had any right to draw any salary at all unless there was some agree-
ment made about it, there was no agreement made about that. 
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268* * Re-Re-Direct Examination 
BY MR.· BRANAMAN: 
Q You say that there had been no agreement made about the 
Titus salary after he returned, between you three partners? 
A There was no agre~ment between us three partners. 
Q Anything regarding his salary, or his going back to the 
nursery? 
A Or his going back to the nursery performing any services. 
Q Isn't it a fact you endeavored to dissuade him to stay away 
from the nursery? 
A Yes, sir, tried to persuade him not to go back. 
Q And, it was testified to here that his promicuous drawing 
on the bank account caused overdrafts, do you recall that? 
A Yes, I recall that was brought out ; the records show that. 
Q Did he come to the office frequently or not, do you know? 
A Well, no, when I was there week ends I very seldom saw him. 
at the office, came very infrequently as far as I know. 
Re-Re-Cross Examination 
BY MR. QUESENBERY: 
Q You don't know whether he was there the other five days of 
the week or not, do you? 
A No, I wasn't there, I had no way of telling how often he was 
there. 
269* *Q You don't know anything about that? 
A Yes, I know he was there very seldom when I was 
there, I was usually there on Saturday evenings and Monday mornings. 
Q All you know about the overdrafts is what the bookkeeper 
and manager told you? 
A I saw the checks myself. 
Q Did you get the monthly statements and go over them? 
A No, sir."· 
Q Well, you had no way of knowing, except what someone 
told you? 
A Except what I have seen there. 
- f 
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BY MR. BRANAMAN: 
Q Do you authorize the notary to sign your name to this depo-
sition when transcribed'? 
A I do. 
And further this deponent· saith not. 
JOHN M. DARNELL. 
By MIRIAM MOHLER GRUBBS, N. P. 
JOHN MORTON BEWLAY, 
another witness of lawful age, first being duly sworn, does on his 
oath, depose and say as follows: · 
Direct Examination 
270* *BY MR. BRANAMAN: 
Q What is your name and age? 
A John Morton Bewlay, 50. 
Q Are you connected with the Titus Nursery Company? 
A Yes, sir. 
Q How long? 
A Intermittently seven years. 
Q How long were you away? 
A About 1 ~ years. 
Q When, what years? 
A It was 1926 and part of 1927. 
Q Were you with the Titus people before Mr. Titus left in the 
fall of 1926? 
A No, sir, not before he left in the fall of 1926. 
Q When did you first begin working for the Titus Nursery 
Company? 
A Came there in March, 1927, as near as I recall? 
Q How long? 
A VVork for about three months, little over. 
Q When did you return? 
A 1 ~ years later. 
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Q Have you been with the Titus people ever since? 
A Yes, sir. 
Q Then you have worked continuously since 1928 to the present 
time, and are now employed by the Waynesboro Nurseries, the succes-
sor of Titus Nursery Company? 
271 * "*A ·Yes, sir, latter part of February or last of 1928. 
Q What is your work? 
A I am propagator. 
Q Propagator? 
A Yes, sir. 
Q You had never had any experience with 1\!Ir. )'itus until his 
return in 1928? 
A Don't remember Mr. Titus there in 1928 at all. 
Q He was not there in 1928? 
A No, sir. 
Q When did he return? 
A It was about the beginning of 1934 I think I won't be abso .. 
lutely certain about those dates. 
Q You were there when he came back, were you? 
A Yes, sir. 
Q And he was not at the orchard or at the nursery in any 
capacity in connection with the -operation during 1928, 1929, 1930, 
1931 and 1932? 
A Not that I have any recollection of at all. 
Q And, you say as you recall he didn't come back until in 1934? 
A Yes, sir. . 
Q When he returned what did he do when he came out to the 
nursery? 
A Well, mainly he started in the grafting room running the 
grafting, etc., taking charge of that. 
272* *Q Was that in the spring of the year? 
A Yes, when they were making their apple grafts, they 
. start grafting there in the winter, do most of their grafting indoors. 
Q· You had been in charge? 
A Mr. Quillen was in charge and Mr. Beard under him. 
Q There wasn't any reason for Mr. Titus to come there and 
take hold, was there? 
A None that I know of. 
Q The same force was there that had been carrying on during 
his absence? 
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A Far as I know. 
Q While you were there? 
A Yes, sir. 
Q Did he frequently see and talk to you? 
A Not until the early summer, or spring you might say, along 
in February before I knew much of him. · 
Q· As a matter of fact I think that is about the time he came 
back. Did he come in January or February? The record show,s that 
he came back and went to work in the spring of 1933? 
A Something like that. 
Q Now, was he there continuously, every day, or was he often 
awaf? 
A A great many times I wouldn't see him for a week at a 
time, and then sometimes I would see him every day. 
273* *Q The beds you refer to were on the Hartman place? 
A Yes, sir. 
Q On the original Hartman place? 
A Yes, sir, that is on the· rear and towards the river. 
Q The beds are around there? 
A Yes, sir. 
Q Ordinarily when Mr. Titus would come he would come to 
the packing house, wouldn't he? 
A Yes, sir, as a rule when he came in he would make the cir-
cuit around and out the other way. 
Q Did he take charge of directing the operations at all, do 
you know? 
A Well, he gave a number of orders and countermanding orders, 
n1ore or less. 
Q You mean he gave orders that countermanded Mr. Quillen's 
orders? 
A Yes, sir. 
Q In other words, he came 'in and assumed charge and direc-
tion, is that right? 
A Yes, sir. 
Q Frequently the orders would conflict? 
A Very often in my end of the game; don't know how it was 
on other parts of the place. 
Q Did he interfere with you and your work? 
A Well, a great deal. 
Q Can you name any particular instance? 
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274* *A Well, I could, yes, sir, one instance we had a large 
bed of young boxwood cuttings just put out, and as soon as 
the weather got warm he decided they should be uncovered and let 
the sun shine on them. 
Q Did you cover them up? 
A About three times I think after that. 
Q Did you see him uncover them? 
A No, sir, give orders to others to do so. 
Q What was the result on your boxwood? 
A When the season was about over in July, 90% of them 
were dead. 
Q Did he meddle with other things that you were engaged in? 
A Yes. 
Q Was it to the disadvantage of the propagation work? 
A Yes, sir, it is very hard for two n1en of different ways and 
different ideas on propagating to do things the same way. 
Q And that was your trouble then, your ideas and Mr. Titus' 
ideas conflicted? 
A Very seriously all the time. 
Q You had worked out your plan of propagation and had suc-
ceeded with it? 
A Yes, sir, I had succeeded to a great extent and had the world 
know·n authorities to go by, that is what I went by the best authorities 
known. 
Q Took a pride in your work and enjoyed it? 
A My work has been more a hobby than a profitable work for 
the last seven years, really the htst ten years. · 
275* *Q From what you could see and know, and experi-
ence with Mr. Titus, he was not a skilled propagator, was he? 
A Not at the present date I wouldn't say at all, his ideas and 
modern practice are widely different. 
Q The conflicts of two bosses and two sets of orders made for 
much annoyance and embarrassment, did it not? 
A Yes, sir, caused lots of friction and lots of hard feeling; it 
came to the stage where I was going to resign, I told Mr. Quillen I 
couldn't go on there any longer, the friction was too great. 
Q Did you talk to Mr. Titus about it? 
A Spoke to him several times, but never could get any satis-
faction, he was here, there, and gone. 
Q Wouldn't stand very long at a time? 
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A No, sir, wouldn't stand very long. 
Q Do you know whether it had been the practice there at the 
nursery to nitrate the peach trees in the spring or early summer of 
the year? 
A Now, Mr .. Branaman, to go into that, it is the practice to do 
that in all nursery work. 
Q Not only peach trees but any other? 
A Any trees which they want early development, the effect of 
·the nitrate is like giving· a tonic. 
Q Makes for rapid growth? 
A Yes, sir. 
Q You know nothing about the peach tree nitrate order counter-
manded by l\1r. Titus~ do you? 
276* *A No, sir, I don't know anything about that at all. 
Q What were Mr. Quillen's duties, if you know? 
A Mr. Quillen since I have been on the nursery and always has 
been to give me orders which I carried out regardless of anyone else. 
continued carrying out Mr. Quillen's orders regardless of all others. 
Q Mr. 'l;'itus was never in command there, was he, or the busi-
ness so to speak? 
A Never· to me. 
Q Never to you? 
A No, sir. 
Q I believe Mr. Titus had. an inventive turn and spent consider-
able time, money, and labor in 1933 and 1934 making machines or 
nursery equipment, did he not? 
A He made some, I have no knowledge actually what he did, 
but in one case he came to me and asked -me what I knew of a planting 
machine for setting out grafts and that stuff, I referred him to some 
Topeka planting machines; he was working on a graft planter, or 
some sort of a machine for setting grafts at that time. 
Q Do you know about him bringing a thrashing machine in 
there and tearing it up and making some device out of it, or trying to? 
A I knew something of that was going on, and I saw· parts of it 
at the shops several times, something for cleaning out pummies, 
277* I had no connection with that at all, just passing *through the 
shop saw those things. 
Q Now, do you recall whether Mr. Titus took possession of a 
plot of ground there and set out some grafts for his own use? 
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A I heard it, but I don't know it to be a fact, I didn't go on the 
ground, I heard it was down on the· place. 
Q Where was the plot? 
A On the Ellis place. 
Q Not far from the tenant house on the Ellis place? 
A Across the road I believe, that is what I understood. 
Q Did Mr. Titus have a vegetable garden, also, out there? 
A Yes, sir, he had a little veg~table garden. 
Q Was that on the company's land? 
A Yes, the irrigated land. 
Q Did he take the vegetables himself? 
A. I don't know what he did with them, only he took them away. 
Q He spent a good deal of time working on it? 
A Yes, sir, he worked pretty frequently, there. 
Q Did he have men working there? 
A ·Had several men; a mart by the name of Small worked there 
a great deal for him. 
Cross E.xamination 
BY MR. QUESENBERY: 
Q Where are you from Mr. Bewlay? 
A Kentucky. 
Q How did you happen to come up here to work? 
278* *A On account of my health. 
Q Who employed you up here? 
A The Titus Nursery Company, Mr. Quillen. 
Q That was the first time in 1927? 
A Yes, sir, about 1927. 
Q And then you came in September, 1928, approximately, and 
have been here continuously? 
A Yes, sir, I wouldn't say the exact dates, I can't recall them 
to be exact. 
Q Now, what are your duties out there? 
A Well, I handle cuttings of all evergreens, propagate seeds, 
and perennial plants. 
Q Do you have anything to do with the fruit trees? 
A No, sir, very little. 
Q You had nothing to do with the peach or apple trees? 
210 . E. 111. Quillen and J. M. Darnell v. G. N. Titus 
]OHN MORTON BEWLAY 
A No, sir. 
Q About this nitrating business, you said that if they want to 
get a considerable growth on nursery stock they nitrate it? 
A They do. 
Q Do they nitrate all the nursery stock each year? 
A I am not in position to state that. 
Q What experience have you had as a propagator? 
A Well, my experience there and my experience at home; I 
propagated for a number of years as a hobby. 
Q On your own place? 
A Yes, sir. 
279* *Q Your principal experience as a commercial propa-
gator has been with the nursery? 
A Yes, sir, with the Nursery Company. 
Q And like most people who have a hobby do, you have read 
a great deal and gotten a lot of information from books? 
A I have absorbed what I can, yes, sir. 
Q Now, I believe you said that Mr. Titus gave or counter-
manded orders )TlOre or less, then you went on to describe that he 
had asked that the covering be removed from boxwoods, do you know 
of any of the orders he gave or countermanded. 
A Yes, I have recollection of one case where they had a block 
of Pfitzer shrubbery, in this case the hose was started through in the 
morning and Mr. Titus came along said the team must plow it, it was 
stopped and the team was put in, and in a little while the team was 
taken out and the host put back, and the teams did a great deal of 
damage to the company and everybody else in that case. 
Q Do you know of any other instances? 
A There were a number of instances, just like that, a man really 
wouldn't pay much attention to them at the time. 
Q Did Mr. Quillen ever tell you not to take orders from Mr. 
Titus? 
A When I went to Mr. Quillen about the confusion he told me 
to do the best I could, do what I knew was right and go ahead. 
Q Did he tell you not to take any orders from 1\fr. Titus? 
280* *A No, sir, I was never told not to take an order from 
him, to get along as best I could. 
Q Did you know that Mr. Titus owned one-half of the com-
pany? 
A Yes, I had always heard he did. 
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Re-Direct E*-rantination 
BY MR. BRANAMAN: 
Q Mr. Titus was doing things there that were detrimental· to 
his interests as well as the others? 
A Yes, sir, when anything was lost he would. 
Q Not only the other partners but his own interest? 
A His own interest. 
Q He ·was right much of a piddler, wasn't he? 
A Well, he had a little garden, and a little of this and that, and 
if he would go ·along and ~ee a little weed in the road he would 
bring it back and want to plant that. 
Q A waster of time, money, and labor, wasn't he? 
A According to my way of thinking he was. 
Re-Cross Ezantination 
BY MR. QUESENBERY: 
Q About this garden you speak of, Mr. Quillen had a garden 
out there too, didn't he? 
A Mr. Quillen had a few tomatoes there. 
Q Was that all? 
A I think he had a few beans one season. 
281 * *Q Did he ever have anything there in the way of a 
garden? 
A He had a few beans there one time. 
Q By the way, do you look after the cattle, cows, they get up 
there, the stock? 
A No, sir. 
BY MR. BRANAMAN: 
Q Do you authorize the stenographer to sign your name to this 
deposition when transcribed? 
A I do. 
And further this deponent saith not. 
JOHN MORTON BEWLAY. 
By MIRIAM MOHLER GRUBBS, N. P. 
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HARRY THOMAS COFFEY, 
another witness of lawful age, first being duly sworn, does on his oath 
depose and say as follows: 
Direct Examination 
BY MR. BRANAMAN: 
Q What is. your name? 
A Harry Thomas Coffey. 
Q · How old are you and where do you live? 
A I live out at the nursery, at the Ellis farm, and I am 45 
years old. 
282* *Q How long have you been with the Titus Nursery 
Company? 
A Twelve years, the 2nd of the past March. 
Q Well you went to work in 1924? 
A Yes, sir. 
Q Was Mr. Darnell there when you went to work? 
A I believe he come in there pretty quick; I don't remember just 
exactly, I wouldn't say for certain; I remember him taking inventory, 
pretty close as well as I can remember. 
Q And, have you been continuously with the Titus people ever 
~n~e? -
A Yes, sir, I have, haven't worked any other place except the 
first and second year they sent me to harvest, fill silos, something like 
that, then after that I have been there continuously. 
Q Do you live there close to the barn on the Ellis place? 
A Right at the barn, yes, sir. 
Q Live in what I have always known as the tenant house, is 
that right? 
A Yes, sir. 
Q At the Ellis mansion or was close to the old mill that burned, 
couple yards away? 
A Yes, sir. 
Q You have lived in that house all along? 
A No, sir, I have been living in that house, I think it was four 
vears this fall. 
- Q Y ott went- there in 1932? 
A Somewhere close, and · either four or five years this 
fall. 
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283* *Q Now, what do you do around the nursery? 
A Vv ell, I just do anything they put me at, taking care 
of peach trees, apple trees, grafting, transplanting, anything they put 
me at. 
Q Cultivating? 
A I don't do so much cultivating. 
Q Drive the tea111? 
A No, sir, not so much. 
Q You are just a general man around the nursery? 
A Yes, sir. 
Q Now, the peach tree block in the spring of 1934 was close 
by your house I believe? . 
A 'X'es, sir, it was right back of my house? 
Q Right back of your house? 
A Yes, sir. 
Q Did it come up to your back yard? 
A It came up to the chicken yard. 
Q Did you help to put out the peach trees? 
A I don't remember whether I helped bud them .. I helped pull 
the suckers off. 
Q Do you recall when Mr. Titus left the control of the nur-
sery business back it~ 1926? .· 
A I can't remember a great deal about him when he left there 
to be honest, anything about it, I remember when he left, but that is 
about all. 
Q Been a good many years? 
A Yes, sir, left in 1926 as well as I can remember. 
284* *Q Do you recall when he came back in 1933? 
A Along in the latter winter or early spring of 1933 T 
think it was. 
Q It was in January, 1933, the first of the year? 
A Yes, sir. 
Q He was around there very little from the time he left unt.il 
he came back in 1933? 
A Yes, sir,· I hardly ever saw him there, I am going to be honest 
with vou. Q Who was the manager during that time, of these three part-· 
ners which one did that? · 
A Mr. Quillen. 
Q vVas he the managing partner? 
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A He was the managing partner, he gave orders to Mr. Beard. 
Q And Mr. Beard gave you orders? Mr. Quillen didn't come 
to you and give you orders ? 
A No, sir, only he had in the last year or two, that is, if he 
had special work he would ask me to not let him forg~t it. 
Q Mr. Beard then was the immediate superintendent over you 
and gave you the orders except in a few isolated cases? 
A Yes, sir, I had cattle and stuff like that to attend to, that is 
when he gave me orders. 
Q What was Mr. Titus doing when he came back in 1933 
there? 
A Mr. Titus knows that I did~'t work with him a great deal, 
except in grafting, we grafted up in the house a while. 
285* *Q Did he set down and graft with the men? 
A He would label some grafts after we put them to-
gether, he would wi11d the cord aroun dthem when he was there, 
I don't know he got outside there and was going here and there, 
and maybe out there working at the beds and I would be off at the 
other end. 
Q You would see him? 
A I would see him down there sometimes piddling around, l 
don't know what he was doing. 
Q Did he interfere with the labor there any? 
A · There was some argument about it that he was, he never 
interfered with me because I didn't work with him. 
Q You went on as Mr. Beard told you? 
A Yes, sir. 
Q Now, did you say anything to Mr. Titus about why he stopped 
the nitrating of the peach switches? 
A I didn't say anything to him about why he stopped, but on 
one occasion he was out there and I asked him if he didn't think they 
needed nitrate, he said, No, he thought not, they really needed some-
thing to hold them down, they was already going to get too large. 
Q What were you doing when you asked Mr. Titus that? 
A We were staking peaches as well as I remember. 
Q What do you mean by staking? 
A One grow crooked you put the buy in the stake and then 
it is cut off at the top of the buy, some of them grows 
286* *crooked and you use a string around them and tie that 
around the stake to make it grow straight. 
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Q Did he come along and ask you something about it? 
A I don't remember him asking me anything. 
Q Then you asked him about why he didn't nitrate? 
A Yes, sir, I told him it was a wonder they didn't look like 
they needed it, wasn't growing so good. 
Q Now, had you been staking peach trees the year before 
or not? 
A I can't remember, I don't think so, we staked a block above 
them, they did once, but don't remen1ber when it was, I think it was 
just before he had that done, don't know. 
Q Could it be seen that these trees when the season of growth 
had begun, hadn't n1aintained or attained the growth the peach trees 
usually do that have been nitrated at the proper time? 
A Vvell, you mean--
Q Did they make the right growth? 
A Well, I don't think so. 
Q Y ott could see that? 
A You could see they didn't have the growth, but I never had 
seen them fail before, they had been growing with nitrate, always 
nitrated them before .. 
Q You and Mr. Titus have always been f~iendly I believe? 
A Yes, sir. 
Q You think a great deal of him? 
287* *A Yes, I have thought. a great deal of the old gentle-
man, I will be honest. 
Q Do you authorize the Notary to sign your name to this dep-
osition when it is transcribed? 
A I do. 
And further this deponent saith not. 
HARRY THOlVIAS COFFEY, 
By MIRIAM MOHLER GRUBBS, N. P. 
THEREUPON THE DEFENDANTS REST 
288* *DEPOSITIONS FOR E. M. QUILLEN AND 
J. M. DARNELL TAI<EN IN REBUTTAL 
PRESENT: G. N. Titus 
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C. G. Quesenberry, Attorney for G. N. Titus 
E. M. Quillen 
G. H. Branaman, Attorney for Quillen and 
Darnell 
W. J. BILLERBECI<, 
again being duly sworn, deposes and says in rebuttal as follows: 
Direct E.t:amination 
BY MR. BRANAMAN: 
Q Were you present when Mr. Titus testified? 
A Yes, I heard his testimony. 
Q If you recall, lVlr. Titus testified at length with respect to 
a block of trees reserved from the sale in June, 1924, to Mr. Darnell, 
after you came ~ith the company did Mr. Titus ever make demand 
upon the company for payment of the block of trees? 
A No, he did not, I heard Mr. Titus, in fact, Mr. Titus came 
to me, I believe it was in 1926, and asked for accounts and in-
voices on the apples that had been sold and . purchased, and I ex-
plained that I didn't have that information available, that I was un-
~able to locate it, and at that titne he told me that he was trying to 
settle with Mr. Darnell for his part of the stock which Darnell hadn't 
bought, and he, also, told me at that time that as he saw 
289):c *it Mr. Quillen was· interested in seeing that these figures 
should be gotten up, because as he explained it to tne, the 
partnership containing three partners was to care for the stock and 
that the three party partnership was to be paid for the cost of car-· 
ing for that stock, and that because of that fact Mr. Quillen was 
interested in seeing that these accounts be gotten up, and these figures 
be made available; now, in order to explain why we couldn't get these 
accounts I might say this, until the fall of 1926 our method of hand-
ling orders was to make up a shipping tag and labels for each order, 
then with the tag and labels the order was sent to the nursery, then 
the tag and labels were used on the trees and bundle of trees, and 
the original order was sent to the salesmen, and from this order he· 
made his delivery; the salesmen were supposed to have returned these 
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original -orders after having finished with them, but in most cases 
the orders were not returned, in fact, I doubt if so much as 20% of 
the total number of orders delivered through salesmen were ever 
returned to us for our files; it would be impossible to calculate from 
the orders on hand what apples were sold, and it would be impossible 
to estimate any of these figures, so I was unable to give Mr. Titus 
any information in 1926, and although we still have all the records 
that were on hand at the time I came to Waynesboro in 1925, this 
information is not available and cannot be gotten. 
290* *Q Vvas the claim Mr. Titus was making at that time 
against the Titus Nursery Company, or was it directed against 
Mr. Darnell? · · 
A Until I heard this testimony several days ago, I do not believe 
that Mr. Titus has ever tnentionecl to me, or to anyone who has 
talked to me, about it, that the claim was against the Titus Nursery 
Company; I thirik he always had in mind that the claim was against 
Joh~ Darnell. , 
Q For what proportion of the stock handled did Mr. Titus 
claim Mr. Darnell owed him? 
A Mr. Titus sold Mr. Darnell one-third of his holdings, which 
would be one-fourth, and he reserved the apple block; Darnell was to 
pay Mr. Titus for one-fourth of the total quantity of trees used 
from the apple block, less one-fourth o,f the cost for growing these 
trees, as I understood it. 
Q Did the sale or arrangement effect Mr. Quillen's interest in 
any way when Mr. Darnell was let into the partnership? 
A No, Mr. Quillen owned one-fourth of the apple trees before 
he came in, before Mr. Darnell came in, and his expense cost was 
one-fourth of the total cost of the expenses in caring for the trees, 
and after the three party partnership was entered into it still remained 
one-fourth. 
Q If I recall 'Mr. Titus' testimony he made a claim against 
the company for three-fourths of the value of these trees, is that 
correct? 
A It couldn't be correct; in our keeping of the accounts 
291 * *of the partnership we opened two accounts for each partner, 
one was called the drawing account, in which was kept credits 
for salary, or any other credits which might be due the individual part-
ners other than gains or losses incurred in the business, another 
account called the capital account, was in every sens~ a net worth 
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account showing the individual holding or proportion of total worth 
held by each partner; in the case of Mr. Titus' account it was opened 
with a $14,000.00 credit for capital invested in the beginning of th~ 
business, to it each year was added or deducted the gains or losses, 
and at the end of the period when the Titus Nursery Company dis-
solved the partnership these three capital accounts, Titus, Quillen 
and Darnell, from an accounting standpoint, represented the net worth 
of all lands, nursery stock, equipment, etc., as shown by the books 
were in the form of cost or appraisal; when the money came in from 
the sale of the apple trees irrespective of who it came from, oen-half 
of the profit for the year was credited to the capital account of Mr. 
·Titus, so, therefore, when lVIr. Titus sold his interest in the Titus 
Nursery Company in January of 1935, the profit derived from his 
one-half interest in these apple trees was contained as a part of this 
capital account; it is true that Mr. Darnell was credited with one-
fourth of the revenue from this lot of trees, but he, also, was charged 
in this same manner for one-fourth of the cost after the three 
292* parties had gone into the partnership, Mr. *Darnell probably 
owes Mr. Titus a certain amount for these trees, but the Titus 
Nursery Company cannot be indebted to Mr. Titus for any part of 
the trees. 
Q Did Mr. Titus sell his interest in the Nursery Company in 
January, 1935? 
A Yes. 
Q Have you a copy of the contract? 
A Yes. 
Q Will you file it marked "Contract Billerbeck Titus Sale"? 
A Yes. 
Q Was the real estate conveyed to Messrs. Quillen and Darnell 
by Mr. Titus pursuant to that contract? 
A Yes. 
Q Have you a copy of the deed? 
A Yes. 
Q Will you please file it marked "Deed Billerbeck, Titus to 
Quillen and Darnell" ? 
A Yes. 
Q Mr. Snyder in his testimony referred to losses sustained by 
the company, estimating that these losses ran as high as 10% of the 
gross sales, state whether or not that is correct, if you know? 
A Well, ·Mr. Snyder corrected himself after checking the rec-
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ords, and he stated later that the losses were not such a high per-
centage. 
Q Did you or not file an exhibit reflecting the losses 
293* sus-tained by the company marked "Exhibit W. J. B. 7"? 
A Yes. 
Q Can it or not be easily ascertained from the "Exhibit 7" the 
losses sustained by the company each year? 
A Yes. 
Q Do you know whether or not the losses from year to year 
of the Titus Nursery Company were excessive? 
A By comparison with other nurseries I would think not, in fact, 
I have several times talked with some of the larger nurserymen about 
that phase of the matter, and I know to my own knowledge after 
these conversations that our losses are much smaller in proportion 
to sales volume than any of them that I have talked with about that 
phase of the inatter; we pride ourselves on our collection department, 
and we do collect most of our accounts. 
Q lVIr. Titus complained about the prices agreed in the sales 
made by the Titus Nurset~y Company early in December, 1934, to 
the Waynesboro Nurseries, Incorporated, what have you to say about 
the sales prices ? 
A I think they were in most cases plenty high. 
Q Have you any comparative data at hand? 
A Yes, I have a number of invoices here showing purchases 
made by myself before the corporation bought the Titus Nursery 
Company from the partners, Darnell and Quillen, on January 14, 
1935, and, also, purchases made by both myself and Mr. Quillen from 
other nurseries after that date. 
294* *Q Will you file this list marked "vV. J. B. Purchase 
Invoices"? 
A Yes, I file it. 
Q How many sheets does the exhibit just mentioned contain? 
A 33 separate sheets attached together. 
Q Did you receive at the Baltimore Branch any of the nursery 
stock purchased, about which l\1r. Titus complains, and did these 
shipments contain any peach trees? 
A Yes, I received three truck loads of stock under this con-
tract, and each of these loads contained quantities of peach trees. 
Q Of what quality were the peaches if you recall, and were 
they well packed or graded? 
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A The peach trees were of very, very poor qqality, they were 
graded much lighter than they should have been, by that I mean 
that many trees of smaller size than should have been were put in for 
the size marked, and after having received these first lots of peach 
trees I decided to find a better grade of peach trees to fill our orders, . 
and use no more of the Titus tre·es whatever; they were crude and 
very poor merchandise. 
Q Were they up to the standard of the trees that had been 
grown by the Titus people in the years before? 
A Cert~inly not; they were smaller by a good bit, and of much 
poorer grade. . 
Q How did the peaches of 1934 compare with the block of 1935, 
if you know? 
295* *A The peach trees grown in the year of 1935 and 
harvested in the fall of 1925 and spring of 1936, ran much 
larger and of considerably better grade than the trees grown and 
harvested in the fall of 1934 and. spring of 1935; the exact comparison 
is shown in our statement which has been filed showing the comparison 
of the trees over the two years. 
Q Mr. Titus in his testimony contends that the medium or 
smaller sizes of peach trees have a better and more satisfactory mar-
ket, state whether or not the Titus Company or the Waynesboro Nur-
series, Inc., sold any sizable orders of peach trees for delivery in the 
fall of 1935 or spring of 1936? 
A The wholesale market always demands the- large trees, and 
during the fall and winter of 1935, 1936, we sold to Stark Bros. 
Nursery & Orchard Company of Louisiana, Mo., trees in amount of 
approximately $3600.00; and all of these trees were of the 9/16 or 
4 to 5 ft. size, and the 7/16 or 3 to 4 ft. size; there were no small 
trees in the order whatever. 
Q How many trees were in this order to Stark Bros. ? 
A About 35,000. 
Q Did you make copies of these orders? 
A Yes. 
Q Will you file them please with your deposition marked "W. 
J. B. Peach Sales to Stark Bros."? 
296* *A Yes. 
Q What standing has Stark Bros. in the nursery business 
in this country ? 
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A They are probably one of the oldest nurseries in the United 
States, and probably one of the largest. 
Q Was the sale to Stark Bros. at retail or wholesale? 
A It was sold at wholesale. 
Q Is the grading any different in wholesale than at retail? 
A The trees are graded 3 to 4 ft. but must caliper 7 to 9/16 
in wholesale sales as a rule, whereas, in retail business if a tree has 
good height and is well branched we do not take the caliper under 
serious consideration, that holds in all sizes and grades. 
Q Mr. Titus introduced in evidence a publication in which was 
listed prices of nursery stock, did you examine the publication list? 
A Yes. 
Q What have you to say about it as a matter or proving the 
low sales by Mr. Quillen to the Waynesboro Nurseries covered by the 
contract of early December, 1934, shortly before the sale by Mr. Titus . 
to Messrs. Quillen and Darnell? 
A A good way to answer that question would be to say that 
our prices 1935 and 1936 on peach trees were published at .2Sc for ' 
9J16 trees, and at .20c for 7 jl6 trees, and yet we were very pleased 
to get Stark Bros. order at .18 and .14c respectively; published prices 
in the nursery business are much like published prices for a 
297* dental office, or many *other commodities of the nursery type, 
the man with the money, or a good rating, can always buy 
much cheaper; as a further illustration, I call to your attention the 
fact that under the contract exhibited by Mr. Titus the Waynesboro 
Nurseries was to pay the Titus Nursery Company a price of .06c for 
2 to 3 ft. peach trees, and I bought peach trees from other nurseries 
that same reason of the same size at prices ranging from .OSc to .12c,· 
depending somewhat on varieties and quality of the goods; the .OSc 
goods bought was worth twice what the Titus Company shipped to 
me for ·.06c. 
Q Do you recall Mr. Titus making a sale at Crozet in which 
he undersold the company's price list for peach trees? 
A Yes. 
Q I believe that he admitted in his examination that he had 
varied the price in this sale, did he not? 
A Yes. 
Q And that was the year you were short of peach trees and 
bought quite a supply to fill your orders, was it not? 
A It so happened it was, yes. 
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Q Mr. Snyder referred to a $1,000 charge in your statement 
against Mr. Titus, intitnating that the charge had been improperly 
made, is that correct, or not ? 
A Mr. Snyder corrected himself later, and said that he was 
mistaken, and that the $1,000 item that he referred to which 
298* was for a check of that amount dated January 1, 1929, *was 
rightfully a charge to the drawing account of Mr. Titus, and 
that the $1,000 item which he had in mind and the one which he 
thought should have been charged to the capital account was properly 
charged to the capital account; they were too entirely separate and 
distinct items, and he had them con fused, but he later explained that 
part of it. 
Q The Titus account filed as an exhibit with your deposition 
marked "W. J. B. 1" was compiled from what source? 
A It was taken from the book of original entry. 
Q Is the book of original entry the ledger? 
A No, the journals. 
Q What does your ledger account reflect? 
A It shows the same account, of course, except that it shows it 
in summary, as a rule a journal page will be totalled and total 
charges transferred to the ledger accounts; the account which I have 
filed shows exactly the same balances, but in detail all charges and 
credits, and a correct copy of the records in every respect. 
Q · You had no interest charges against Mr. Titus on your 
ledger sheet, I believe? 
A No, no interest was charged into the record of Mr. Titus' 
account, because it would have involved a lot of bookkeeping to keep 
int~rest charges up from time to time, and it wasn't done, but the 
interest has been added on this statement. 
Q Why? 
299* *A When I began work with the Titus Nursery Com-
pany in 1925, it was customary at the end of each season, 
June 1st or Jan. 1st, for each partner to take a note for any balance 
due him on his account, these notes were made up inclusive of interest 
for the period for which they were to run, usually six months, and 
if any of the partners are to draw interest on their accounts when the 
company owes them it would appear that they should rightfully be 
charged interest on their accounts when .they owe the company; Mr. 
Titus at the present time holds a note upon which he was given 
credit for interest for the period of time for which it was to run, 
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and he has, also, stated that the $500.00 applied on it is an interest 
application; if this note had been brought into the office and applied 
against his debt the interest charge would have offset each other in 
this statement; we are doing the same thing, we are letting the 
interest of one offset the interest of the other. 
Q If you recall, what was Mr. Titus' capital account item at 
the time he sold 'his interest to Messrs. Quillen and Darnell in 
January, 1935? 
A Without referring to the records I recall it at approximately 
$44,000, and this capital account included the note due to Mr. !Titus 
as a liability, and it, also, included the account due to the Nursery 
Company, by Mr. Titus as an asset; in other words, one-half of all 
amounts due the company and one-half of all amounts due by 
300* the company are a part of *this net worth or capital account. 
Q What did the $44,000 represent? 
A Land, buildings, machinery, and equipment, inventories, ac-
counts, notes receivable, less notes payable, bonds payable, and any 
other liabilities. 
Q In other words, it represented every asset of the Titus Nur .. 
sery Company? 
A It did, every asset, less every liability. 
Q Mr. Titus in his testimony filed a number of bills for seed-
lings, nursery stock, and many other items, presumably used in con-
nection with starting a nursery of his own in 1934 on the Ellis farm, 
state whether or not Mr. Titus ever presented these bills 'to the office 
for payment? 
A Not to my know ledge. 
Q Do you know if he ever made any claim for the payment of 
these items to the company? 
A No, I don't think so, not so far as I know he didn't. 
Q Do you know if this lot of bills covers costs for starting the 
nursery on the Ellis farm, and if so, what are the circumstances? 
A Of course, I don't know what the bills call for, nor what they 
represent, but I do know that Mr. Titus in 1934 planted some stock 
on the Ellis farm, because as he stated here in court he intended, or 
he thought that he was to receive the Ellis farm in the division of 
the property, and as he further stated this fell through, becau~e he 
felt that he should have some additional property in order to 
301 * even· *things up as he put it; I know that he started the nur-
sery there, I don't know what the bills represent. 
• I 
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Q Does the Nursery Company owe Mr. Titus for these items? 
A I signed a contract for the Waynesboro Nurseries with the 
two partners, and at the time it was signed, it was my impression, and 
I know it was the impression of all the men connected with the 
Waynesboro Nurseries, tfiat we were buying all the nursery stock 
the Titus Nursery Company had growing, and I don't feel that we 
should pay this bill for these additional items under the circumstances. 
Q As I understand, Mr. Titus in the negotiations for a division 
of the real estate had been assigned the Ellis farm, and had other-
wise· agreed to the scheme of division of the real estate, is that right? 
A I believe he did at one time agree to it, and later decided 
that he should have, I believe, some houses near Lyndhurst in order 
to even things up as he stated on the witness stand. 
Q Mr. Titus in his testimony takes the position that certain 
'items on the account of charges against him should not have been 
made, notably the item of December 31, 1926, $43.60, Dr. H. S. 
Beckler; 2 bus. of pot~toes June 18/25, $2.00; $3.70 for 10 lbs. of 
pecans December 24/28; Wm. F. Coyn~r order April 7/30, $3.00; 
Oct 16/30, three baskets of apples $3.00, March 10/33.; check to Wm. 
A. Burnett $28.71, repair of his five-passenger privately owned auto-
mobile, Apr. 28/33; S. T. Holtsinger $25.50, license tags 
302* *for his automobile, May 21/34; check to Montgomery Ward 
_ & Co., $1.50, March 27/34; check to State Seed Company 
$15.00; and, also, he complains of being charged with the items of 
gasoline used in his private automobile while he was away from the 
nursery, and not employed there, what have you to say about these 
items, are they proper charges according to the way the business of 
the Titus Company was conducted? 
A Well, I don't happen to recall about the potatoes and the 
apples, but I do recall the Beckler account, Beckler owed us on account 
for quite sometime, and in the course of my duties as bookkeeper at 
,that titne, I was handling some of the collections, and I tried to collect 
from Beckler, he said to charge it to Mr. Titus for work he had done 
for Mr. Titus, and it was so handled; Mr. Darnell has for a num-
ber of years owned a private car, and his gasoline and oil used in 
the private car, as well as his license tags, have always been paid by 
himself; Mr. Quillen has not owned a personal car since my connec-
tion with the company, so, of course, there have b~en no charges of 
similar nature in his case, but it has been the custom to charge any 
i 
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employee or t,~.ny partner of the company for gasoline and oil, and items 
of similar nature when they were used in their personal cars . 
. Q Do the items of potatoes and apples and such charges as that 
come to the office through the superintendent at the nursery, or 
how? 
303* *A Yes, I think all of these charge tickets were made by 
Mr. Beard, Superintendent of the nursery; I looke4 them up 
personally when I had copies of these tickets made and filed with the 
statement of Mr. Titus' account, and I don't recall that any of them 
were made by anyone but Mr. Beard; it is possible that some of them 
were, but as I recall all of them were made by Mr. Beard. 
Q Did you file those statements when you testified originally 
in support of the journal account? 
A Yes. 
Q What were the charges at wholesale or retail for the gas-
oline? 
A The charges to the partners for gasoline have always been 
made at wholesale, that is, cost to us. 
Q In other words, the tank wagon price to you? 
A Yes, I am sure that in the past five years gasoline has never 
sold at retail or pump station price at .lSc, as is indicated by a num-
ber of the charges made in 1932; the' .lSc price would be a tank 
wagon price. 
Cross Examination 
BY MR. QUESENBERY: 
Q Now, Mr. Quillen had a company car, I believe, which he 
operated, did he not? · 
A Yes. 
Q Was he charged with any gasoline? 
304* *A I couldn't say without referring to the original charge 
tickets. 
Q You have just' looked through the ledger account, have you 
observed any charges for gasoline? 
A I see a number of charges here which are not bank journal 
charges, and bank journal charges indicate -checks, so, of course, 
unless I do actually investigate the charge tickets to which the ledger 
sheets refer in each instance, it would be impossible for me to say. 
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Q Do you know of any series of charges to Mr. Quillen for 
gasoline? · 
A I do not. 
Q Mr. Darnell, I believe you said, operated his own car, and 
he was charged for gasoline? 
A Yes. 
Q In addition to that, however, isn't it true that he was made 
· an allowance for that gasoline and the use of his car? 
A He was allowed a very reasonable amount for his gasoline, 
and use of his car. 
Q In other words, he was paid for the use of his car while on 
the road in connection with the nursery business? 
A He was paid $20.00 expense money, which certainly would 
not cover much use of a car, would it? Probably cover his gas and 
oil bill. 
Q Do you have available there Mr. Darnell's account in such 
shape before you that you can determine whether or not he was 
305* charged frequently with gasoline drawn out of the nur*sery 
pump? 
A I think the same will prevail in Darnell's account as in Quil-
len's account, but, of course, that information can be gotten; that is, 
you would have to go back to the journal for the charge tickets. 
Q Will you file a state·ment with the Commissioner showing 
the gasoline charged. to both Mr. Darnell and Mr. Quillen? 
A Yes. 
Q Now, the charge tickets that came through against Mr. 
Titus, I believe you said were personally made by Mr. Beard, who 
instructed Mr. Beard to start charging gas to Mr. Titus? 
A I couldn't answer ·that, because I wouldn't know, but I do 
know that in the case of Darnell as an illustration who owned his 
personal car, charges were made for gasoline put in that personal 
car, or for that matter any car that he drove up there in for gas-
oline. 
Q Up until the time Mr. Titus left the active work in connec-
tion with the nursery he was not charged with gasoline, then there 
was a change in policy and these charge tickets came through, do 
you have any knowledge as to how this new custom was started, or 
who started it? 
A When Mr. Titus left the work, or shortly after that time, I 
believe he turned in the. company car that he had been driving, and 
i 
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from that time on he would naturally get such gas as he got in his 
personal car. 
Q The car he turned in was his own car, was it :not, it 
306* didn't *belong to the company? 
A So far as I recall it belonged to the company. 
Q Mr. Quillen had entire supervision of the office and directed 
the charges or credits on the accounts, did he not? 
A I wouldn't say that he examined each and every one, but 
it was done under his supervision, and under his responsibility you 
might say. 
Q Don't you know that he directed Mr. Beard to charge Mr. 
Titus with these items of gasoline? 
A No, I don't. 
Q But you do know that the practice developed about the time 
Mr. Titus left the active work in connection with the Nursery Com-
pany? 
A The records indicate that, yes. 
Q What is the purpose of advertising nursery stock in the 
journal Mr. Titus put in evidence as an exhibit? 
A What is the practice? 
Q What is the purpose of this advertising? 
A To offer our stock to the wholesale trade. 
Q It is to attract customers, is it not? 
A I would say to attract inquiries. 
Q Whom you hope to develop into customers? 
A Yes. 
Q Now, if you advertised an excessively high price, that 
wouldn't be very attractive to customers, or wouldn't attract inquiries, 
would it? 
A That depends, smne of the smaller nursery men will 
307* take your *published price as the offered price, but nursery-
men who are in the business and know markets and prices 
usually use the advertisement to determine who has what, and the 
approximate quantities; many times you can get an indication of how 
badly a man wants to sell his nursery stock by the published price, 
but most of. the larger nurseries set their prices comparatively high 
and sell some stock to the smaller retail buyers, in this way the bulk 
of it is sold on inquiry at the quoted prices. 
Q l\1ajority of it then is sold on the. prices published? 
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Q The prices published in. your advertising then serve no purpose 
whatever? · 
A Only to indicate as I say who has what and how badly they 
want to sell it. 
Q So if your price is quoted high that is an indication that you 
don't want to sell the stock? 
A If our price is quoted in the magazine the likelihood is that 
it is in line with most of the larger nurseries, and all of them use 
· the same method in inducing prospective buyers to inquire. 
Q Now, in 1925, I believe you came with the nursery? 
A September, 1925. 
Q What were you to do at that time? 
A Bookkeeper, general office work, some collection work. 
308* *Q If a partner had some demand to make on the part· 
nership was that made to you, was that the practice there at 
the office? 
A No. 
Q Then there wasn't any reason why Mr. Titus should have 
made any demand on you for the payment of this block of apples, 
was there? ' 
A No. 
Q Now, you have testified with reference to what happened 
· to the various it1terests in the trees in the course of your duties on 
behalf of the Titus Nursery Company, did you ever hear any figure 
mentioned in connection with this interest of Mr. Titus' in the block 
of apple trees? 
A I don't quite understand what you are asking. 
Q Did you ever hear any offer made by either of the other 
partners, any offer of settlement? 
A No. 
Q Do you ever recall hearing any conversation between Mr. 
Titus and Mr. Darnell concerning the block of apple trees? 
A I have never heard the two of them talking together about 
the block of apple treees at any time. · 
Q Have you ever heard any conversation between Mr. Quillen 
and Mr. Titus about the block of apple trees? 
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A I have never heard any two of them at any time talking about 
the block of apple trees. 
Q But some of them have talked to you separately? 
A Right. 
Q Now, back in the early part of your testimony today -
309* with *reference to this block of apple trees, I understood you 
to say that Mr. Titus told you that Mr. Quillen should be 
·interested in some settlement of that claim, you then went on to state 
that the reason he should be interested was because the three partner 
partnership would have to pay for the stock, and three partner part-
nership would be entitled to receive the cost of marketing and caring 
for .the stock, is that correct? 
A No, you misunderstood my statement. 
Q What did you intend saying, or what did you say? 
A I said that Mr. Titus explained to me that Mr. Quillen should 
be and is interested as of that date in the s_ettlement of this apple 
tree matter because the three party partnership was caring for these 
trees, and Darnell was to refund to them his proportionate part in 
line wi~h the amount of the proportion of holding in the partnership 
to the other partners for the expenses, but that wouldn't be the case, 
because these expenses were paid by the three party partnership, and 
Mr.· Quillen owned before the sale to Darnell one-fourth interest, 
his expenses would ·have been one-fourth whether Mr. Titus, Mr. 
Darnell, or Santa Claus, owned the other three-fourths, that is what 
I said about it. 
Q Now, about this one-fourth interest in the blo~k of apple 
trees that was outstanding in Mr. Titus name because Mr. Darnell 
didn't purchase it, I mean he purchased one-third of Mr. Titus' hold-
ings, so that left Mr. Titus with three-fourths of the apple 
310* trees, and Mr. Quillen with one-fourth *of them, is that 
correct? 
A After July 21/24 Titus owned three-fourths of the block 
of apple trees, Quillen owned one-fourth, Tit.us was to be paid by 
Darnell for the one-fourth, and the fact that he failed to do it, in 
no way affected Mr. Quillen's interest, either in expenses· or revenue 
received, it affected Mr. Titus in this respect, Mr. Titus got only 
one-half of the difference between the cost and the revenue, where he 
probably should have had three-fourths, in view of the fact that Mr. 
Darnell had evidently tiot paid him for that one-fourth. · 
Q Why was Mr. Darnell to pay hin1 for one-fourth? 
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A Well, 1\IIr. Darnell bought the interest, the Titus Nursery 
Company didn't buy it. 
Q Did he ever contract to buy it? 
A He was to buy them in this way, he was to pay Mr. Titus 
for that one-fourth after the crop had been determined and the 
expenses deducted. 
Q You were not here when the deal was made? 
A No. 
· Q Is there any record which shows that 1\IIr. Darnell was to 
pay for this one-fourth interest? 
A Only what all three partners, Titus, Quillen, and Darnell, 
have consecutively told me about it. 
Q Do you know why Mr. Darnell hasn't paid for them? 
A I believe I do. 
Q Had l\1r. Darnell stated to you why he has not paid for 
them? 
A Yes. 
311 * *Q What reason did he assign? 
A He has been unable to determine how many trees 
were of usable quality, how many were used, what the cost of caring 
for the trees was, digging and grading, etc., amounted to, because as 
all of them have told me Mr. Titus was to keep a record of this infor-
mation and data, and failed to do it. 
Q Mr. Titus was never present when you were told that, was he? 
A 1\IIr. Titus has never told me that he was to keep this record, 
but he did state on the witness stand that he was to keep it, but couldn't 
because of pressing business; Mr. Darnell told me that he ·was to keep 
it, Mr. Quillen has told me he was to keep it but failed to do so. 
Q But whatever the reason was no sale was ~ver consummated 
to Mr. Darnell; that is true, isn't it, no sale was ever concluded with 
Mr. Darnell? 
A I think the basis of the sale, that is so far as how he was to 
pay and how it was determined he should pay was decided upon, the 
failure of Mr. Titus to furnish the figures has probably been the reason 
so far as I know for Mr. Darnell's failure to pay. 
Q Well, theh the sale was never concluded? 
A That is a technical question. 
Q Mr. Titus was never paid anything in other words? 
A · I think not. 
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Q And, he never transferred these apples, or interest in the 
apples to lVir. Darnell, did he? 
312* *A No contract that I know of. 
Q· The result was that the Titus Nursery Company, the 
three partner partnership, disposed of the apples in the course of their 
business? 
A Yes. 
Q And the proceeds of those sales went into the general assets 
of the three partner partnership? That is tr~e, isn't it? 
A You don't have the general assets in the three party part-
nership. 
Q You haven't auszuer my question yet, answer yes or no? 
A No, it is not true. 
Q What is not true? 
A In a partnership you have a net worth account, or capital 
account, for each partner, one-half of the proceeds less the expenses, 
and those apple trees were made a part of Mr. Titus' capital account, 
which from an accounting standpoint was sold to the two partners on 
January 8, 1935. 
Q \iV ell, how many credits did he receive on account of the 
apple trees? 
A That would be a very hard question to answer. 
Q Why would it be hard to answer? 
A Unless you have a cost system to determine the cost of each 
tree, and then know how many trees you sold, it ~ould be impossible 
to determine how much was brought in from these trees to 
313* which you have reference, or how tnuch the *expense incurred 
was. 
Q Then it is true that the sale of 100 .apple trees was put in 
the cash sales, went into the bank, and was not earmarked "apple 
trees." 
A You can look at it in that respect if you forget that at the 
end of the year a distribution is n1ade according to the interest of 
each party. 
Q Do you distribute it as apples, peaches, lump sum, or what? 
A Lump sum, of course. 
Q All sales go into the general bank account, don't they? 
A Yes. 
Q So that all the sales of these apple trees went into the general 
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sales, and there was no data kept on account of Mr. Titus' combined 
interest in the block of trees? 
A The office made no such records made, Mr. Titus was to 
do that. 
Q From the expenses that Mr. Titus was to keep track of, it 
was up to the office to do the rest of it, wasn't it? To put the credits 
up to his account? 
A Well, of course, unless they had a basis of accounts to deter-
mine the amount of credit, it would be impossible to make such a 
' credit, and had such a credit been made, it would have been merely a 
' matter of charging Mr. Darnell and crediting Mr. Titus, merely a 
transfer of credits on the books. 
Q You have seen filed here in the exhibits a sales mem-
314* orandum *between Mr. Titus and lVIr. Darnell, is there any-
thing in there which has to do with this sale, while you say 
Mr. Darnell was to conclude with Mr. Titus on the one-fourth of the 
block of apple trees? 
A I don't recall that I ever saw that memorandum of sale, 
after this case opened, I read it over once, I believe, and I don't recall 
ever reading it carefully, so I couldn't answer the question without 
reading the memorandum. 
Q Well, I will ask you to read it and tell me what is in it, if 
there is anything in the instrument by which Mr. Titus transferred 
to Mr. Darnell one-fourth interest, which indicates that he was to sell 
Mr. Darnell any further interest in the block of apple trees? 
A No, he says, "the total inventory is $28,000.00" and he, also 
owns $21,000 of it, and that' he is conveyed one-third of this $21,000 
or a one-fourth interest in the business, for the amount of $7,000 to 
J. M. Darnell, and he makes no reservations whatever for the addi-
tional trees in his contract; it is not mentioned. 
Q Then there is nothing there to show what the transaction 
was? 
A I would say that the contract conveys everything in the nur-
sery line that Mr. Titus owns on the farm. 
Q Now, I will ask you this, you filed an exhibit here which is 
known as ·"W. J. B. Exhibit 7," which purports to show the 
315* losses and total sales over a period of years, haven't you *from 
recent observation of that statement, found it to be in error in 
at least one or more respects ? 
A I found that I added on to it the sales for 1935, and, of 
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course, as the business was sold on January 14, 1935, these sales 
should be stricken off, and I noted, also, that in Mr. Snyder's testi-
mony he mentioned charges for items in addition to what I show 
there, but that these charges, as he explained, were for stock -on hand 
at various points over which we sell nursery stock in the state of 
Virginia, and I might state that this can be explained in this manner: 
Each year toward the end of the season it has been the practice for 
at least five, or six, or seven years, or such a matter to sen9 to each 
of the salesmen a quantity of stock with the hope that he can sell it at 
a reasonable price, because he has it on hand for .quick turnover, and 
when this stock was shipped it was billed to an account called stock on 
hand at the point to which it was shipped, and if 'the stock was sold 
for an atnount less than it was billed, there would be a charge balance 
in the account, and this was charged to bad account losses ; it had been 
the practice during the time that I handled all the details of the book-
keeping to charge it to odd sales adjustments, and it is the same thing 
that is being done at this time; it is merely an adjustment of sales 
record. 
Q So the. statement you filed doesn't reflect then those 
items? 
316* *A No, I believe the statement I filed refle<;ts the true 
· statement of the amounts of sales, as well as the amount of bad 
account losses. 
Q Your comparison of the losses had by the Titus Nursery 
Company with other nurseries, you say is not excessive, who did you 
compare your losses with? 
A I talked with one nurseryman in particular. 
Q Who was that? ~ 
A Mr. Bunting of Delaware, about a year ago, or such a matter; 
he told me that he would estimate that his bad account losses on sales 
through salesmen would probably run 25% to 35%. 
Q vVith other nurseries did you make comparison ? 
A I don't believe that I have gotten down to actual percentages 
with any· of the others, except merely as a casual statement that losses 
on salesmen were heavy losses; I know from experience in department 
stores where concrete class of goods is sold over the counter, that 
the losses are usually pre-estimated at about 3 to 3~%-
Q Now, the invoices you have filed here as "W. J. B. Purchase 
Invoices," do you have the originals? 
A Yes. 
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Q Where are they? 
A In my office. 
Q Will you file the originals with the Commissioner? 
A I would rather you list them or compare the copies. 
317* *Q I said for the Commissioner? Then I understand 
that you--
BY MR. BRANAMAN : Counsel for the defendants 
says that these are important records of the office of Titus 
N,ursery Company, as well as the ledger sheets, that the 
copies filed are exact copies of the invoices ; we will carry 
the originals to the Commissioner at any time he calls on us 
to bring them so that he may make the examination himself, 
or else we will bring the Commissioner to the Titus Nursery 
Company's office and go over with him the original records 
at the office; and, we offer counsel for Mr. Titus an oppor-
tunity at any time that he desires to examine the originals 
in the office or, if need be, and he will give us a little notice, 
we will bring the original records to his office and go over 
them with him. 
Q Now, the nursery stock that you received in Baltimore, how 
long were you engaged in business up there as an official or agent of 
the Waynesboro Nurseries Corporation ? 
A 1930, December 1st to June 1st; 1931, I believe we opened 
there, I believe we opened about the 1st of the year, and succeeding 
.years to and including the spring of 1935, we opened and closed about 
the same time.' 
Q Now, operating under these contracts which have been intro-
duced in evidence by the Titus Nursery Company and VJ'aynesboro 
Nurseries, over what period of time did you purchase under this 
contract? 
A I bought only three loads of stock under that contract. 
Q Did you actually receive the personal property, the desk and 
office equipment and truck? 
318* *A It was property on hand in Baltimore and had been 
carried there through the summer months for the five years 
mentioned, 1930 to 1935, inclusive? 
Q Well; then, there is a bill of sale or contract of sale to the 
new corporation, did you take possession of that property for the new 
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corporation for a period of about thirty days until the corporation 
took over all the assets of the partnership? Did you pay the consid-
eration mentioned in the contract of sale? 
A We made the first payment of $100.00; I believe, as I recall, 
we have not paid the balance. 
·Q It was then transferred back to the Titus· Nursery Company 
when they bought out Mr. Titus' interest, was it? 
A The obligation of the Waynesboro Nurseries was the one of 
the assets which was transferred in the sale made to the Waynesboro 
Nurseries ; in other words, they got the note back. 
Q I believe you were one of the officers, owners, of the W aynes-
boro Nurseries Company when it was organized? 
A Yes. 
Q Mr. Quillen is, also one of the organizers, was he not? He 
was one of the applicants for the charter, and how far did he partici-
pate in the operation? 
A He had nothing to do with the operati<~>n of the Waynesboro 
Nurseries until after the Waynesboro Nurseries bought the Titus 
Nursery out. 
Q When did he withdraw? 
319* ~A November 10, 1934. 
Q ~Tho did he notify? 
A Me. 
Q Did Mr. Titus have any knowledge of the organization of 
this corporation? 
A He had notice of the application for the charter, because it 
was published in the newspaper here, and he, also, had knowledge of 
it because at a later time when trying to get together a new corpora-
tion with Mr. Titus as approximately 40% owner of the corporation, 
he was told that the charter has been applied for, and that we would 
use that charter as a means of saving any further expense in that 
respect. 
Q So Mr. Titus was to have approximately 40% interest in the 
corporation had he come into it? 
A Yes. 
Q Now, was he offered any position with the corporation? 
A I don't know that we came to the point of offering anyone a 
position in that corporation; I believe you were present and you know 
what the circumstances were. 
Q Isn't it true that negotiations went along for a while until 
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Mr. Quillen decided he wouldn't have anything to do with the new 
corporation unless Mr. Titus stayed out of it entirely? 
1\. I don't know that Mr. Quillen made any such proposition, he 
probably would be better to testify in that respect than I am. 
320* *Q Now, the three loads of nursery stock that you pur-
chased from the Titus Nursery Company under this contract, 
you say there were peaches included in there, do you know where the 
peaches came from? 
A Yes, they grown here at Waynesboro. 
Q How do you know that? 
A Well, I saw them here before they were dug, saw them after 
they were dug, and graded, I didn't realize they were so bad until I got 
them up there and took them apart. 
Q Was there anything to identify them as the same peaches? 
A Nothing more than our own labels, our own handwriting. 
Q You don't know that those particular peach trees were dug 
from the ground here and sent up there, do you? 
A I am of the ·firm belief that they were, I didn't see them dug, 
and I didn't see them graded, but I saw some of them graded, saw 
what they looked like here, . and they bore our own labels, so I am 
confident they were our own trees. . 
Q Now, did they have more than one block of peach trees out 
there? 
A Not that I know of other than tne scion block. 
Q So that you had no other trees on the ground to make any 
comparison with? 
A The Titus Nursery Company had no other block of peach 
trees on the ground, they had a part row of peach trees that you might 
classify as a separate block, because they were of an entirely different 
grade. 
Q· How many trees were in that separate block? 
A I don't know. 
321 * *Q What quality were they? 
A They were good quality, they were in the row with 
part row of plumb next to a block of apple trees. 
Q How far distant were they from the big block of peach trees? 
A About 30 inches, the usual row. 
Q And you say that particular row was of good quality? 
A Yes. 
Q . Now about this account that has been filed here, what was the 
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balance shown on. the ledger s4eets, the original ledger sheet which 
you claim is due by Mr. Titus~ 
A $7923.51. 
Q Well, then he has not been chargeq with some $1537.00 inter-
est that you have calculated on this statement? 
A The calculation of the amount of interest is incorrect; the 
amount of interest is $2202.02. · 
Q You show an item of interest on checks drawn' of $1433.67, 
is that correct? 
A Yes. 
Q An item on purchase of $103.97? 
A Yes. 
Q You then strike a balance of $9491.15? 
A Yes. 
Q· Where is the balance of interest coming from? 
A Interest from January 1, 1935, to March 1, 1935, at which 
time we began the testimony of this case. 
Q Is your last item of interest calculated on an account 
322* of *$9400.00, or is it calculated on account of $7900? 
A It is calculated on the amount of account. 
Q What do you mean $9400 or $7900? 
A The amount of the account shown at $9491.15 less the for-
mer interest charge. 
Q What period of time does that item cover, would you say? 
A From January 1st to March 1st. 
Q January 1, 1935, to lVIarch 1st of what year? 
A 1936. 
Q In other words, that would be 7% total interest charges, 
would it not? 
A I don't understand how you figure. Yes 7'% for four months. 
Q Now, 7% on $7900 odd dollars is not $664.00? 
A Evidently you are correct. 
Q The calculation was then made on the basis of a figure of 
$9400 plus, and you are charging Mr. Titus then with compound 
interest? Apparently from the date of January 1st to March 1st? 
A Yes. 
Q Now, this interest calculation was not made until after the 
sale by Mr. Titus? · 
A I believe that I had made a memorandum of some of this 
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interest at the end of the year 1933, if I recall correctly·, and took 
that figure and merely carried the interest beyond that. 
Q Where did you keep that figure. 
A I must have had it in my desk sotnewhere, I don't re-
call. 
323* *Q· Do you have that original record? 
· A I don't believe I do. 
Q As a matter of fact you didn't have any occasion to make up 
any interest charge until after this suit was instituted, did you? 
Q Well, yes, we usually, in view of the fact that the other men 
were drawing interest, and Mr. Titus was drawing interest on his 
note, I presume that that occasioned this calculation of interest, I may 
be wrong; I don't recall having done it. 
Q You didn't have sufficient curiosity to see just what the inter-
est would run if there was no occasion to do it? 
A I don't know, I know it was done. 
Q Have you ever in the course of your business with the Titu,s 
Nursery Company credited or charged any of the partners with inter-
est on the accounts, leaving out of consideration the notes that were 
given, which stated that they bore interest? 
A No, I don't believe that I have, but, of course, there is very 
little difference between a note like the partners gave, because it was 
only worth the piece of paper it was on in court. 
Q The notes didn't state on their face in the lower left corner 
"with interest," did they? 
A · I think that on most, in every case, where I made up a note 
payable to a partner, it was made payable for a period and included 
interest in the face. 
324* *Q· Now, didn't you see the note which was exhibited by 
Mr. Titus, which bore on its fact the statement "with interest"? 
A I don't believe the note was filed, a copy was filed. 
Q The original note was exhibited. 
A I don't recall having seen the original note, and, of course, 
if I did see it I could tell you whether or not I made it up. 
Q Can you be positive about your statement that the interest 
was included in the note and that the note didn't bear interest in most 
cases? 
A. At the time this note of $2384.57 was· made it included $95.66 
interest, evidently from date of 9/3/26 to 1/1/27. 
Q That interest item was on the old note then evidently? 
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A Yes. 
Q So that this note didn't include any interest, except that al-
ready accrued? 
A I could answer all of those questions if I saw the original 
note. 
Q That is just like the original of some other things. 
A If I made out the note it was inclusive of interest because I 
always did make them that way. 
Q Now, something was said about sales of peach trees by Mr. 
Titus at Crozet for .Ole under the list price, was that the only time 
that peach trees had been sold. under the list price? 
A No. 
325* *Q Isn't it true that Mr. Quillen and Mr. Darnell fre-
quently made sales at lower than this price? · 
A That was stated merely to show that the selling price was 
oft~n lower than the advertised price. 
Q Then .Ole cut was a small cut on the price of these trees? 
A When you get down to .08c on peach trees, .Ole cut is 12% 
cut; when trees are selling for .20c, a .Ole cut is 5%, and in this 
particular sale it was a nice discount. 
Q Now, with reference to· your Beckler account, don't-you recall 
that Mr. Titus didn't object to the charge, but the rate he was charged 
for the nursery stock, that he stated the account was alright except 
that he was entitled to wholesale prices just the same as the other 
partners? 
A I knew that was his statement. 
Q Isn't it true that when the other partners used or gave away 
or traded some nursery stock for their own account they were charged 
wholesale prices ·for it? 
A Frankly I don't recall of any instance, it might be possible 
that there were instances where nursery stock was traded by the part-
ners for property, so I have no conforming rule in mind to govern · 
me in answering the question. 
Q Y ott don't know who made out the charge slip for that specific 
instance, do you? 
A No, I don't, the account was on our books for quite some 
time, and I made the transfer of charge from 'Mr. Beckler's account 
to Mr. Titus' account. 
326* *Q Y ott don't know what rate was charged Mr. Titus 
for this stock? 
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A No, I don't. 
Q What you did was just transfer Mr. Beckl~r's account to Mr. 
Titus, and charged him with that? 
A Yes. 
Q ·Did you find the Beckler item? 
A I was looking for it, it was evidently made after I came here; 
the transfer was on December 26, 1931. 
Q You simply charged Mr. Titus' account with Dr. Beckler's 
as I understand? 
A Yes. 
Q Now, there is just one other question I overlooked, with 
reference to the grading of peach trees which you describe as being 
graded very ~ight, I understood you to mean by that expression that 
the trees didn't necessarily all come up to the minimum height of that 
particular grade ; in other word~, in a 4 to 5' class they might not 
come up to the minimum requirements as to the specification of size? 
By that I .mean the diameter of the tree itself or caliper as you ex-
pressed it I believe? 
A We didn't get any 4 to 5' trees in any of these truck loads; 
I wanted 3 to 4' and 2 to 3', and the stock I got, 2 to 3' was not good 
enough for our use 18 to 24" grade, ·and the stock I got for 3 to 4' 
grade was not good enough for our 2 to 3' trees,- it was un-
327* doubtedly the poorest lot *of peach trees that I have ever seen. 
Q Now, hasn't it been the practice of the ·Titus Nursery 
Company, at all times to grade trees light ? 
A I wouldn't say that, I would say it has been the practice of 
the Titus Nursery Company to grade trees for the retail trade by 
height, rather than by caliper, but the wholesale trade by caliper as 
well as height. 
Q Well, wasn't it the practice of this particular company in 
grading those trees to grade them light, that is, the sizes were slightly 
· undersize? 
A This particular lot had to be graded light, because of the 
quality of the trees. 
Q Wasn't it the practice in other crops of peach trees and apple 
trees to follow the same practice of grading them light? 
A The practice was, as I explained, to grade them by height 
for retail, but for wholesale to grade by caliper. 
Q Then the trees graded for the retail trade if they had the 
height, you shipped them along, regardless of their diameter or caliper? 
w. J. BILLEiRBEC.K . . I . ••• 
A I wouldn't -say, regardless, as ·tree of 3 to 4': might -not caliper 
the usual 7 to 9 f 16 but it might be a. nice tree, and for: that- reason it · ... 
would be put in the 3 to 4' size-it wouldn't have to be 3 ·t0 4-!, but 
would have to ·have the :7 to: 9j16 caliper. 
Q Why was the difference made in this . methed - of··· grad-: 
ing? 
328* *A The wholesale trade grading is governed by, almost 
by agreement, by the grading standards :set up· by the' American 
Association of Nurserymen, and it says that a good 3 to 4' tree should 
measure 7 to ·':Jj 16, but as I -explained, if a tree is nice and doesn't 
quite make the i' J 16 -minimum, it might· be very pleasing to the average 
planter, but still not be technically good enough for the wholesale -
order. 
Q That was -because the average retail--purchaser didn~t know 
what a tree·ought to·he; and -wouldn't· know whether he was getting 
what he was buying? · , 
A I would :say ... he ·was getting well shaped trees __ more than that 
getting trees· that--measured to a certain diameter.· 
Re-Direct Examination 
BY MR .. BRANAMAN:-=- .. ·, ·· 
Q The account filed with the charges for gas against Mr.: Titus 
cover the period of time when he was not in the employment of the 
company, is that right ? 
A Yes. 
Q Is there any reason why he shouldn't be charged-with the use 
of gasoline in his priva_te individual matters, and in his ·private car 
when he was not on company business and not employed· by the com-
pany and running around over the country? 
A I would think it would be· fair to all parties concerned to 
charge any of the partners that way. 
Q Messrs. Quillen and Darnell ·were· in the continuous · 
329* employ*ment of the company from the time that they went 
with the company, is that right? 
A Yes. 
Q In fact, Mr. Quillen was the manager of the company? 
A Yes. 
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Q And Mr. Darnell was on the road a traveling salesman, 
largely landscape architect for the company, is that right? 
A Yes, sir. 
Q Do you authorize the notary to sign your name to this 
deposition when transcribed? 
A Yes, sir. 
A~d further this deponent saith not. 
W. J. BILLERBECK. 
By MIRIAM MOHLER GRUBBS, N. P. 
Certain exhibits were called for from Mr. Titus when 
he was testifying for himself some weeks ago, and these 
exhibits have not been filed with the record, and counsel 
for Ivlessrs. Quillen and Darnell now calls for these exhibits 
to be filed by Saturday, the 15th day of August, 1936, as 
it is the desire that l\1r. Billerbeck go over these exhibits 
330* before he leaves for his new employment *in St. Louis, Mo. 
DEPOSITIONS FOR E. M. ~QUILLEN AND ]. M. DARNE~L 
TAKEN IN REBUTTAL ON AUGUST 11, 1937 
PRESENT: 
G. N. Titus 
C. G. Quesenbery, Attorney for G. N. Titus 
E. M. Quillen 
J. M. Darnell 
G. H. Branaman, Attorney for Quillen and Darnell 
E. M. QUILLEN, 
a witness of lawful age, first being duly sworn, does on his oath depose 
and say as follows: 
Direct Examination 
BY MR. BRANAMAN: 
• 
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Q At page 390 of 'Mr. Titus' deposition he offered a statement 
costs with respect to the block of trees in which Darnell did not 
chase, what is your position with reference to this block of trees? · 
A As I have testified heretofore the block of trees in question 
; part of the original partnership of G. N. Titus and myself; when 
. Darnell purchased from Mr. Titus one-third of Mr. Titus' inter-
Mr. Darnell and Mr. Titus failed to agree on the value of the block 
trees, and rather than the entire deal falling through Mr. Titus 
agreed to leave the block of trees out, to be taken care of by the 
* new partnership; Mr. Titus was to keep a record of *the cost 
of growing the trees, cost of digging, grading, and tying, 
: of which was to be deducted from the selling price of the trees ; 
Titus was to charge Mr. Darnell with one-fourth of the market 
1e of the salable trees used from the block, and he and Mr. DarnelJ 
e to settle on that basis. 
Q As I understand, the position of the old partnership, this was 
mtroversy between Mr. Titus and Mr. Darnell about the pay for 
;e trees, is that right? 
A Yes. 
Q The partnership is not interested in it, is that so? 
A Yes. 
Q What have you to say about the cost statement introduced 
Mr. Titus in his evidence beginning at page 390, have you exam-
l it? 
A I have, it would be impossible to take care of that number 
rees, digging, grading, and tying in bundles for any cost near the 
, Mr. Titus' statement shows. 
Q vVhat is the amount shown on the statement? 
A He gave· the number of days required to do the work, I 
tld estimate same as about $80.00, while $800.00 would be more 
: the cost. 
Q You mean to say about $800.00 would be nearer the cost of 
dling the block of trees? 
A Yes, sir. 
Q Has Mr. Titus ever submitted the original cost statement 
which he testified to he had in his possession? 
*A Not that I know of, I do not find it in the exhibits. 
Q At page 38 of Mr. Titus' deposition he contends that 
agreed to keep the cost statement of the block of trees yourself, 
.t have you to say about it? 
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A That. is absolutely untrue; I was not requested to keep such 
cost, I was not in position to even though h~d I. been requested, as that 
was a matter to be taken care of at the nursery. 
Q Were you at work at the nursery at that time? 
A I was not. · 
Q Where were you? 
A I was employed at the office. 
Q Where was Mr. Titus? 
A He was .in charge at the nursery. 
Q What year was that? 
A 1924. 
Q Did any of this block of trees go out in the spring of 19~5? 
A Yes, I presume so. · 
Q So as I understand, the block about which Mr. Titus and 
Mr. Darnell have been contending over a long period time were grown 
during the year of 1924, and went out in the fall of 1,924 and ~pring 
of 1925? . 
A That is correct, other than a small number which were un-
salable and were left until next year attempting to grow them into 
salable trees. 
Q Did you purchase any apple trees and pack them at the 
333* *nursery for the delivery in the fall of 1924 and the spring 
of 1925.? 
A Yes, we have always purchased trees for our retail orders. . 
Q If these trees were purchased. how did Mr. Titus keep them 
separate frotn the block of trees he is complaining about in his con-
troversy with Mr. Darnell? 
A They were not kept so, all ran in together. 
Q At page 398 of Mr. Titus' deposition he testifies that you 
sold all of the block of trees in controversy between he and Mr. Dar-
nell, what about it? 
A That is not correct, we have never sold all the trees we have 
grown, always varieties which are not in demand. and are left over, 
besides we have certain grades which are not in demand and unsold. · 
Q At page 398 of Mr. Titus' deposition he testifies that you 
wanted to pay him $2250.00 for his interest in the trees and end the 
controversy between he and Mr. Darnell, what do you say about it? 
A That is not correct, I did not offer to pay him anything, in 
fact, he didn't ask me to pay him anything, in fact, he didn't ask me 
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to pay· him anything as it was a controversy between he and Mr. 
Darnell, in which .l was not involved in any way. 
Q Do you recall the time that Messrs. Titus, Darnell, and Biller-
beck were a.t the·office of the company in the Citizens-Waynes-
'334* boro Bank & Trust Company Building discussing *the settle-
ment, and they left the office and came across the street to ~y 
office, do you recall that? 
A I do recall one instance Mr. Titus and Mr. Darnell were in 
the office trying to make settlement between them of the block of 
trees; I do not recall Mr. Billerbeck being there, but I do recall Mr. 
Darnell and Mr. Titus going to your office trying to work out some 
kind of a settlement between them. 
Q Did Mr. Titus at any time ever· make· demand upon the nur-
·sery company to pay him for the trees? 
A He had not, he had mentioned to me a numQer of times of 
Mr. Darnell still owing him for the block of trees, but made no demand 
on the nursery, or said anything to indicate that he expected .a settle-
. ment from the nursery, most certainly didn't tnake any demands of me. 
Q At page 399 of Mr. Titus' deposition he testifies that he does 
not know who fixed the salaries of the partners, is this correct? 
· A In the beginning he was there and helped to fix the salaries 
himself, and when the changes were made he agreed to the changes, 
and he most certainly knew that the changes were made, further-
more, he called for his statement, each year and the books, .and saw 
that the changes had been made. 
Q For w·hat were salaries paid? · 
A . Salaries were paid only for services rendered to the 
335* com*pany. 
Q Do you recall when Mr. Titus had his first car wreck? 
A I do, I heard Mr. Titus testify that he thought it was in 
1925 or 1926, but he was wrong, his car wreck was in November 
of 1923. 
Q How do you know that? 
A Well, I know definitely I was working her, and, furthermore, 
I checked up with his physiCian at that time and had his record, state-
ment from him to that effect. . · 
Q In other words, instead of being in 1924, or 1925, as Mr. 
Titus testified to, the accident happened before Mr. Darnell came into 
·the partnership in the fall of .1923 ? 
A Fall of 23 is correct, before Mr. Darnell came in. 
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Q At page 400 of Mr. Titus' testimony, he says that he m 
knew anything of the fact that you had stopped paying him 
salary, could this be correct? 
A Well, he knew that our agreemei1t was that we would 
only salaries for services rendered, he knew he wasn't rendering 
service, and he had access to our books, which showed that he wa 
being credited with any salary; he used our books in making up 
income statements, showing he was credited with no salary, and 
mentioned to me numerous times in asking for dividends, that he 
no salary and would need money for living expenses. 
Q On page 401 of Mr. Titus' deposition he complains that 
had no co-operation from you in the nursery management, is 1 
correct? 
336* *A He had reference to when he went back to the r 
sery in 1933 without the consent of Mr. Darnell and mys, 
when Mr. Titus stated that he was going back to work both Mr. I 
nell and myself seriously objected to same, and informed Mr. T 
of same; however, in spite of our objection Mr. Titus went bad 
the nursery which was in my charge as general manager, gave confl 
ing orders, interrupted the business in general, and resulted in seri 
losses, I naturally couldn't concur with him on the tactics he ' 
using, causing the company serious losses, as it was my busines~ 
look after the interest of the company. 
Q As I understand, after Mr. Titus withdrew from ac 
operation in 1926, you, Messrs. Darnell and Titus agreed that 
management should be vested in you, is that correct? 
A That is correct,. we did, Mr. Titus dropped out of the wod 
account of sickness, he asked me to take charge of the nursery dut 
as well as the office duties, which I already had. 
Q Did his insistence upon returning prompt you to give 
notice for dissolution of May, 1933? 
A It did, I realized after Mr. Titus had returned to the nurs 
interrupting the business, causing the company serious losses, 1 
the business could not survive. 
Q Did you and Mr. Darnell consent to the thrashing mad 
operation testified about by Mr. Titus at page 404 of his dep 
tion? 
337* *A I did not, I didn't know he had gone into the thr~ 
ing machine business until I was at the nursery one day W:j1 
he had some men working on it. 
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Q If you didn't know of it, you couldn't consent to it, could 
you? 
A I didn't but I called his ·attention to the using of our best 
labor on it. · 
Q At page 407 Mr. Titus testifies about selling packed apples at 
$2.50 a bbl., which was the best that you could get for those apples, 
what about it? 
A That is incorrect, l\!Ir. Titus was packing other apples and 
came to me and told me he had an offer of $3.00 which I told him 
was a better offer than I had, as I had only had an offer of $2.75, 
and we were holding the apples for $3.00, the next time I saw ~r. 
Titus was when I brought a buyer out to show him the apples, Mr. 
Titus stated that he had already sold them at $2.50 a bbl. 
Q Has Mr. Titus furnished the original accounts called for 
which he says he has, mentioned in his deposition at the bottom of 
page 408. 
A I do not find them in the exhibits. 
Q lVIr. Titus at page 409 testifies that the reason he counter-
manded the peach nitrating order was to eliminate winter killing, 
what have you to say about his excuse? 
A I give Mr. Titus credit for knowing better than the trees 
would be winter killed by nitrating at the proper time in the 
338* spring, I contend that he cancelled the order for ni*trating the 
peach merely to show tlae men at the nursery that he was boss, 
and deliberately cancelled the order at the serious loss to the com-
pany to show his authority because of owning one-half interest in 
the nursery. 
Q Had you experienced winter killing to any extent with your 
peaches or other nursery stock after nitrating? 
A We had had some injury one winter which was the coldest 
winter that we have had in this country for many years, tipping ends 
of the trees being considerably injured; but the nitrated trees not as 
severely injured as trees which had not been nitrated. ' 
Q It is the uniform practice in the nursery business to nitrate 
trees or any plants ~htch you wish to grow quickly and rapidly, 
is it not? 
A It is, it has ahvays been our practice to nitrate at the proper 
time. 
Q As the excuse for countermanding the order at page 410 of 
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).Y.fr. Titus' deposition. he deliberately testifies that the smaller peach 
trees sold better and more profitably than the larger size. 
A I might say that the cull apples sell more quickly than the 
better class of apple, due to the fact that the growers offer- the cull_ 
apples at a very low price, in order to move them, the same would 
be true with peach trees if the price of the small trees is made low 
enough they will sell as readily as the larger tree, but; the price as a 
·rule on 2-3' trees· is less than one-half on the No. 1 grade. 
339* *Q Also, Mr. Titus denies in his testimony that the com-
pany sustained any loss by reason of his countermanding of 
the nitrating order, is this borne out by the facts? 
A The nursery company most certainly did sustain, a serious 
l~ss as a result of the cancellation of the nitrating order, not only lost 
the trees- being unsalable, but made it necessar.y for us to go on the 
market and· buy trees to fill our orders. 
Q Was this countermanding of the order in the face of the 
agreement vesting in you the management of the business? 
A It certainly was, I was asked to take charge of the business, 
·manage the nursery, as well as the office; Mr; Titus returned without 
any agreement, issued conflicting orders, one of which was the can-
cellation of the nitrating of the peach, as I had stated, apparently to 
show that·he owned ·one-half interest and had the right to do anything 
he liked. 
Q Was his return agreeable to your partner Darnell? 
A No, it was ·not, Mr. Darnell bitterly opposed to Mr. Titus' 
return. 
·Q Did Mr. Titus call for a meeting of you three partners to 
adjust your ·difference, or not, and modify the agreement already had 
about management? 
A Not at that time. 
Q Had he ever called a meeting with respect to these matters 
after his return in 1933? 
·A. Not as I know of. 
340* *Q On page 415 of Mr. Titus deposition he contends 
that he turned in the accounts for the strawberry money, is 
this correct? 
-A I have .never seen any report he has made on the straw-
berries, and I inquired of the bookkeeper had any such reports been 
made, which. I. found had not, other than some~ few which were sold 
to men at the nursery and taken out of their wages. 
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Q At page 418 of Mr. Titus' evidence he filed a number of 
bills as "Exhibit No. 8," covering certain merchandise or nursery 
purchases made by him, is this a debt ·on account of the' old partner-
ship, or just what is it anyway? 
A Well, at the consent of the partners, Mr. Titus took over a 
part of the partnership land. 
Q What farm? 
A The Ellis farm. 
Q All or a part of it? 
A Part of the Ellis· farm, purchased apple seedlings and various 
other kinds of nursery stock in his own name, started a private nur-
sery in competition with the partnership nursery in which he was 
interested; the bills now presented he is asking Mr. Darnell and my-
self to pay him for the stock he planted on company land without 
our consent. 
Q Is it a partnership debt,. or not, answer yes or no. 
A No. 
Q On page 421 of his deposition Mr. Titus says that he 
341 * drew *checks against his salary, did he have any salary coming 
to him? 
A He had no salary coming to him; he was indebted to the 
nursery company. 
Q On page 422 of Mr. Titus' deposition he states that you did 
not advise him that the company needed money when he was over-
drawing the Titus· Nursery Company bank account for his own 
private ends? 
A On numerous occasions he asked me about drawing divi-
dends which I told him the company could not declare so long as we 
were expanding, buying land, and had numerous obligations which 
must be met first. 
Q At the bottom of page 422 of Mr. Titus' testimony he places 
upon you the fixing of prices .on the stock when Mr. Darnell bought 
into the·partnership, is this correct? · 
A That was a deal between Mr. Titus and Mr. Darnell which 
. I had nothing to do with,· other than a few items they hadn't agreed 
on they came to the office and asked my opinion. 
Q Did they or not fix the prices? 
A They fixed the prices. 
Q Except in those few ·instances? 
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A Yes, and I merely offered suggestions. 
Q Again on page 461, 463, and 467 of Mr. Titus' deposi 
on cross examination he contends that the Titus Nursery C 
342* pany owes him for the block of trees involved in the *, 
troversy between Messrs. Darnell and Titus, and that he r 
tioned to you that the company owed him $.2250.00, again what 1 
you to say about this, briefly? 
A The company never did owe him anything for the tree 
was a matter between Mr. Darnell and lVIr. Titus. 
Q At page 475 of Mr. Titus' deposition he charges that 
failed to do your duty in keeping a record of this involved blocl 
trees? 
A I was never assigned such duties, had no part in same. 
Q At the bottom of page 476 of Mr. Titus' cross examina 
he testifies that the car wreck occurred in November, 1926, the 
he quit work, is this right? -
A His car wreck occurred in November, of 1923. 
Q At page 480 Mr. Titus charges that you made a grand fai 
in growing apples, what about it? 
A The best apples the nursery has ever grown were grow 
Mr. Titus' absence; we have some failures in all kinds of nur 
stock, but the best trees the company has grown were grown by m 
Q Mr. Titus at page 483 in his deposition charges that you 
Mr. Darnell were guilty of using much gasoline for your plea 
riding? 
A That is not correct, so far as I am concerned; I do not k 
that Mr. Darnell uses company gas for pleasure riding, the comJ 
furnishes me with a car which is used chiefly for nur 
343* duties; when the car is used for private use I *put hac 
much gas as I use. 
Q At page 487 Mr. Titus makes the contention that whe· 
destroyed the black walnuts which were growing in the nursery 
he did no damage whatever, because you had no sale for these wah 
what about it? 
A We never know when we are going to sell nursery stoc: 
is necessary sometime to hold nursery stock for a year or two be 
selling any of a particular variety, and having good demand for 5 
the trees destroyed were valuable walnut trees, for which we ha~ 
inquiry imme(jiately after they were destroyed. 
Q Again Mr. Titus at page 496 testifies that the growing s I 
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of 1934 was very dry, have you any recollection about the season? 
A I recall it was a normal growing season. 
Q Although Mr. Titus was not actively connected with the 
nursery after November, 1926, nevertheless, he testifies at page 499, 
that the company sold the 2 and 3 ft. peach trees first, what about it? 
A It may have been possible that they sold them first by making 
the price low enough to attract buyers, that is usually the way we 
push for buyers by making the price attractive. 
Q Was that done in the year 1934? 
A Practically all the peach were small that year and we naturally 
pushed the small sizes, however, large quantities were too small to 
be sold at any price. 
Q At page 499 of Mr. Titus' deposition he refers to a 
344* block *of 12,000 peaches sold to a man by the name of Clark:.. 
son, implying that the sale was from 4-6' grade. Mr. Tittis 
further testified as if the sale was made in the spring after you had 
sold out of the small sizes, and as if the 4-5' was the only size left? 
A That is incorrect, the sale was made in September, which was 
early in the selling season and we had all sizes. 
Q At page 500 of Mr. Titus' deposition he refers to certain 
sales made to Fox, Sawyer, and Vines, were they sales of small 
gt:ades, or not ? 
A Yes, they were small grades sold at a very low price, in fact, 
less than our list price. 
Q Why? 
A Presume because the trees were small, we thought best to 
get rid of them at reduced prices. 
Q Were those trees affected by the non-nitrating? 
A. Yes, from that block. 
Q At page 508 Mr. Titus contends in his deposition that the 
cull apples were sold for the company at a profit? 
A I don't know how he would figure a profit, I had them sold 
to Cold Storage here for making brandy at .35c a 100 lbs. Mr. Titus 
refused to allow our· men to make delivery, claiming that he was 
going to pack them, and he did put them in storage, and one truck 
load which was sent to· Norfolk netted back a $20.00 loss on the ~ost 
of packing, baskets, storage, and selling, realizing nothing for the 
apples ; some of the others remained in . storage until late in 
345* the spring *and were closed out at little more than storage 
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cost,.-so· I contend we·received nothing for the entire ·tot of cull apples, 
which could have been sold at .35c a 100 lbs. 
Q Mr. Titus in testifying at page 513of his deposition, refers 
to the proposed division of the Titus Nursery Company lands and 
assets fell through because of your objective tactics,· what about it? 
A In going about dissolving the partnership· the three partners 
together appraised the various pieces of land; Mr. Titus agreeing to 
take the Ellis place at appraised ·value, l\1r. Darnell and myself agree-
ing to take the other property, at its appraised value, paying Mr. Titus 
the difference in cash, but later Mr. Titus rescinded his agreement, but 
proposed to go through with it if we would throw him in two or three 
· pieces of property which we had taken at the ·appraised value. 
· Q What property? 
A The Lyndhurst property~ we then agreed to let him have the 
property at its appraised value, which he refused. 
Q Was the Ellis farm assigned to Mr. Titus in that division? 
A Yes, sir. 
Q He took possessior1 and planted the trees on it afterward, did 
he not? 
A Yes. 
Q At one place in his testimony he says that you failed to 
346* agree on the division of the stock, or how it could be *handled, 
·and that' was the reason yott were n6t able to· carry out the 
division in kind ? 
A We had not gotten to that point; first we were'to divide the 
land, and merely made· some suggestions as to division of stock, but 
hadn't gone into that in detail. 
Q At page 500 of Mr. ·Titus' deposition he states that you 
walked the rows with him and· counted: the nursery stock when you 
and he formed the partnership back in 1922? 
A I was not even present when they were counted; Mr. Titus 
sent me his inventories by mail and· went in entirely on his counts 
and valuations, knowing·nothing about the value of growing nursery 
stock myself, even though I had some knowledge of growing stock, I 
couldn't count the peach seed, che·rry seed, and other seeds·which were 
in the ground. 
Q At page 527 of Mr. Titus' deposition reference is made to a 
block of 6000 trees ·which he sold, saying that he had no reason to 
· consult you or your partner with respect to· the sale of these trees, 
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even though youJ wer.e in charge as:.manager, what .have you to say 
about that?: .. 
A I was in charge as· general manager and have always been in i: .. · 
charge of sales,, and al:ways expected a. salesman·· to· at1 least mention : , 
it to me when they could obtain a large order at a reduced price, . 
however, Mr._ Titus didn't consult me in any way, accepti.ng an .order 
for 6000 trees at a reduced price and taking the attitude that so long 
as he owned one-half interest in the partnership he could do .as , 
347* *he pleased with .n~ference to the partners. 
Q Did he disregard any understanding that you . and .1 t 
Darnell and he had about the management. of the nursery in making ' 
sale of the trees? 
A He did, I was in charge and -he sold them without even ·.con-
sulting me. . 
Q Again at page 547 of Mr. Titus' deposition he testifies ·that ' 
he is sure he had the car wreck in 1925, is that correct or not? 
A No, it is .not, he .is . mistaken as he has been in numerous 
instances. 
Q ·Mr. Titu.s complains, .at page .550· .that: you charged him with 
several bushel~ of potatoes and you neglected . to ,charge _yourself when- · ,, 
ever you bought potatoes from the company, what have you to say 
about such.a ch~rge.? : 
A Our .books show. that I was charged, for my potatoes the-_ .. · 
same as anyone else, and we had a right to charge Mr. Titus with his;· L , 
the other partners had been charged, or. any. other employee .. ·. 
Q What about the milk situation of which Mr. Titus complains 
on page 555, says that you never charged yourself with milk? 
A In 1933 . we h~d a number of accounts out over the country 
which couldn't be collected because the farmers and fruit growers-· 
couldn't pay the money; we had trees to sell which they didn't have 
cash to pay for; we then began taking in-livestock of all kinds, ·. 
348* including .cows, _pigs,. horses, etc;, .*and reselling to employees _ .. 
and outsiders; at. times we had no cows on hands and some- : 
times as many as -ten j we didn~t care to turn the cows dry as we most· ·· 
generally sold them as milk cows ; sometimes we had considerable milki 
sometimes we had none-; I attempted to ·establish a market for the 
milk but. found that we couldn't sell without meeting certain require-
ments which we were not justified in meeting; furthermore, the supply . 
was so irr.egular- that· we were .. not .justified in attempting ·to :~sell~ it; 
the Coffey family did the feeding and milking, using as much of the 
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milk as they had use 'for and when we had a surplus of milk I obtained 
my milk. For a time I paid for the milk, but the supply was so 
·irregular and we could find no market for it, I discontinued paying for 
the milk which was a by-product. No cows were kept for my milk 
supply. 
Q Well you got some milk then from the company that perhaps 
wasn't charged to you? 
A Yes. 
Q Some milk was charged to you, is that right? 
A Yes. 
Q Now, you mention the Coffey family, is ;that the family that 
lives in the house at the Ellis farm? 
A Yes, his children milked the cows. 
Q After you got rid of the cows that ended the milk situation, 
is that right? 
A Yes, sir. 
349* *Q Mr. Titus ask for any milk, or did he want any? 
A No, he didn't ask for any. 
Q Mr. Titus complains about the fact that you charged to him 
the costs of his automobile license for his private passenger car, what 
about it? 
A We did charge him with the license, the company wasn't 
supposed to pay the license of private cars, we had no agreement to 
that effect. 
Q Was that the year of 1934, do you recall? 
A No, I think not. 
Q Was it the year 1933 when he came back? 
A 1933 he came back, and I was under the impression it was 
1933 when the license was charged. 
·Q The record will show? 
A The record will show. 
Q Mr. Titus again at page 554 of his deposition refers to the 
Darnell block of trees, saying that the count was made so that there 
could be a record of what to sell, was this record ever reported to 
you at the office? 
A No such record was ever reported to the office, in fact, 
Mr. Titus told me he didn't keep any record, got busy and forgot 
·to keep it. 
Q At the bottom of this same page Mr. Titus testifies that the 
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taining block of the trees was sold at the end of the season, is 
right? 
A No, there were considerable quantities of salable trees 
* *left over unsold, as is always the case; furthermore, large 
quantities of trees were left in the field as culls. 
Q Mr. Titus says at page 557 of his deposition that the Beckler 
was at the nursery company office, is this correct? 
A I don't know about where the bill is, but I do know we sold 
Beckler some nursery stock and sent him a bill, and he wrote back 
: Mr. Titus owed him, and asked us to charge Mr. Titus with it. 
Q Do you ever recall seeing the Beckler bill ? 
A No, I don't recall it ; I recall the incident but not the bill. 
Q At page 562 Mr. Titus states in his deposition that you 
~cted to collecting for .certain garden seeds sold by the nursery 
tpany to the help at the nursery, is this correct? 
A I objected to the entire transaction, as it was being handled; 
ouldn't have had any objections to going into the seed business 
it been gone into in a business-like manner; lVIr. Titus was 
::basing the seeds in his own name, the office had no record of same, 
~t they cost, whether or not we were making a profit, or losing 
tey; I objected to the entire transaction, unless <;arried on through 
office in our usual mrJ:hods of doing business. 
Cross E:ramination 
MR. QUESENBERY: 
Q Mr. Quillen, how long after the wreck that Mr. Titus 
~ had, *did he leave active work in the Nursery? 
A He left right then and never came back for a couple 
tths, don't know the exact time, but I would say at least two 
tths. 
Q Then he continued on working after the week for how long? 
A You mean after he came back? 
Q Yes. 
A Well, the wreck was in November, 1923, and he came back 
etime in the spring of 1924, and he worked until November, 1926. 
Q So it was about two years after the wreck that he worked 
·oximately? · 
A Something, yes. 
256 ··E. M. Quillen and· J~ ·M~· Darnell v: G. N. Titus 
E. M. QUILLEN ' .. 
Q Now; this block of apple trees they had· been planted when? 
A Well, they were about a year and a half old at the time 
Darnell came in, were planted in 1923. 
Q About a year and a half old, what age did you sell ·the 
trees at? 
A . Sell them both one and two years, some one and some two 
years. 
Q They were practically two year old trees at that time, were 
they not? 
A Two year old, late in the fal lwhen they were dug. 
Q · What cost enters into the production of trees after·they are 
a year and half old? · 
A We have the cost of cultivation; we try to cultivate 
352* *trees throughout the summer about once every ten days until 
sometime in September; we have the cost of going over and 
removing any unnecessary branches ; the biggest cost being the last 
is in digging ·and grading and counting and tying up the trees. 
Q What is the cost per tree, do you have any idea? 
A Well, very considerably as to the quality of the trees, a block 
that ran a large percent culls ·would cause the good trees to cost 
more; it is quite difficult to say definitely, but I would say cost of 
taking care of apple trees from middle summer until dug, graded, 
and tied in bunches would vary from .Ole to .02c per trees. 
Q Now, do you have any idea how many trees there were in 
this block? · 
A No, I do not, other than hearing Mr. Darnell and Mr. Titus 
discuss the block of trees, and Mr. Darnell reported being 40,000 and 
Mr. Titus 60,000; ·I don't know how many trees were in the block. Q Well, there were somewhere from 40;000 to 60,000 then? 
A Yes, that is what they were discussing, I didn't count them. 
Q The cost of .Ole to .02c per tree to grade them an finish 
them up for market-- · 
A That would be an estimate, yes. 
Q · How much would the trees sell for? 
·A I don't know just what the wholesale market was at that 
time, I notice Mr. Titus claimed No. l's .20c and No. 2's 
353* *around .lSc or .16c, and No. 3's around .12c; that is, also~ 
his estimate on the cost, never had- any occasion to look it 
up myself. 
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Q Don't you recall the exhibit he introduced showing these 
prices? 
A \Vhether or not it means anything I don't know, didn't have 
occasion to look. 
Q These trees were disposed of by the new partnership con-
sisting of three partners? 
A Those weren't disposed of at all; you never dispose of all 
the trees in any block. 
Q Now, the new partnership did dispose of the salable trees, 
what happened to the money from those trees? 
A The new' partnership disposed of those that could sell, I didn't 
say all of the trees. . 
Q If you couldn't sell them, they weren't salable, were they? 
A Some of them were salable and not sold. 
Q What happened to the proceeds of the sales of these trees? 
A The proceeds went into the company just as it always did. 
Q No accounting has been made of the fund? 
A None has been made to me. 
Q None has been made to Mr. Titus for it? 
A Couldn't make it to Mr. Titus because lVIr. Titus made no 
accounting to the office. 
Q Now, the company proceeded, the new partnership proceeded 
to appropriate this money to its own use, you have never 
354* *done anything about it? 
A Nothing we could do about it, a matter between Mr. 
Darnell and Mr~ Titus, the company had nothing to do about it. 
Q Except that they got the money? 
A The company already had the trees. 
Q On cotnpany land ? 
A The companyj had the land and the trees. 
Q They were excepted from the Darnell sale were t~ey not? 
·Mr. Darnell had no interest in the trees? 
A No. 
Q And there was no question as to the ownership of them? 
A No, I don't suppose so. 
Q As a matter of fact, you owned one-fourth of the trees and 
Mr. Titus owned three-fourths of it, and the company received the. 
money for it? 
A That is right. 
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Q And still you say Mr. Darnell should pay for them, is that 
right? 
A That was the agreement, that Mr. Titus would keep a rec-
ord of the trees turned over to the company, and Mr. Darnell was 
to pay him for them. · 
Q Didn't you testify that he was only to keep a record of the 
expense? 
A He was to keep a record of both the expense and the num-
ber of trees used. 
Q Wasn't this, was this the only block of apple trees you 
355* *had that were sold? · 
A We had a block of one year trees. 
Q This was the only block that. you sold? One year trees and 
two year trees out of that season? 
A We sell one year trees out of the one year block. 
Q Now, you testified that you had bought a good many trees ? 
A Yes. 
Q Who bought those? 
A They were bought through the office, I gave the orders for 
them. 
Q Did you keep a record of just what you had bought? 
A No, I don't have a record here of what I bought. 
Q How did Y,ou expect Mr. Titus to know anything about it, 
if you kept no record? 
A He wasn't supposed to know anything about it, he was sup-
posed to keep a record of the trees he used in our orders. 
Q Which trees are you referring to? 
A The block which Mr. Darnell didn't buy in on. 
Q Now, you said. something about the contract was that Mr. 
Darnell was to pay him for this block of apple trees, you have sub-
mitted in evidence here a contract which purports to be the old con-
tract between Mr. Titus and Mr. Darnell; there is nothing in that con-
tract which says that Mr. Darnell is to pay for them, is there? 
A Left that block completely out, couldn't agree on the 
prices, with the understanding that Mr. Titus was to keep 
356* *a record of the cost of caring for and the number of trees, 
used from same·; Mr. Darnell agreed to pay him the market 
price for the one-fourth of the number used in filling the orders. 
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Q So that now you are trying to vary the contract by some 
private agreement? 
A No, they do not vary from the contract. 
Q Where was this agreement made? 
A Made in the office when the other agreements were made. 
Q Thought you said you didn't know anything about their deal 
particularly, only came there to get your advice? 
A I didn't know of all of it particularly, but I knew of that 
part of it. 
Q Was that all that was discussed there before you? 
A No, discussed salaries to start out with. 
Q Well, if the whole block of apple trees had been sold to one 
person, what would h .. ave happened to the money? 
. OBJECTION BY MR. BRANAMAN: I object to 
this line of examination because it goes beyond the rule 
of cross examination in rebuttal, and ask that it be stricken 
out. 
A It would have gone in the company just as it did; Mr. Titus, 
of course, would have settled with Mr. Darnell for whatever they 
would have realized from the block. 
-, Q Well, who would have gotten the money, the company? 
A The company would have gotten it in the first place, 
357* and *Mr. Darnell and Mr. Titus settlement had nothing to do 
with where the money should go. 
Q Why would the company have been entitled to receive the 
money if they had nothing to do with it? -
A The company would have sotnething to do with. 
Q Well, you just said that Mr. Darnell_ was responsible if a~y­
one. 
A He was responsible to Mr. Titus for one-fourth of what-
ever the company realized from the trees. 
Q Now, about this block of peach trees which you claim caused 
you great loss by reason of Mr. Titus' failure to put the nitrate on, 
I believe you claim in your statement here, which was filed as "Bil-
lerbeck Exhibit No. 4," that the great bulk of the trees was up to 
2 and 3', about 2% of them in each block you claim ran around 3 
and 4', now you said, I believe, that there was no demand for trees 
smaller than the 3 and 4' trees ? -
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A No, I don't think that I made any statement that there was 
no demand for trees smaller than 3 and 4'. 
Q Well, what did you say? 
A I said we could sell those trees by making the price attractive. 
Q As a matter of fact, you sold a lot of small trees in the year 
1935? 
A What time in 1935, spring or fall? 
Q Spring and fall. 
358* *A We sold a lot of small peach trees in the spring of 
1935, was all we had to sell, we had to sell those or nothing. 
Q You sold a lot of them in the fall of 1935, too, didn't you? 
A Don't know what we sold in the fall of 1935; I know we had 
one order for three carloads of two larger siz~, no small trees what-
ever in the order. 
Q As a matter of fact who did you sell those three carloads to. 
A Star Nurseries. 
Q As a matter of fact, in the spring of 1935 yt>u had to buy 
some small trees, didn't you? 
A Yes, had some late ,retail. 
Q As a matter of fact, you had to buy some 18 to 24" trees. 
A l\iay have, those we had were very poor. 
Q Show you here a want list for the spring of 1935 and ask 
you if you didn't send that out? 
A Yes, that came from the office. 
Q I call your attention to the last page of your want sheet 
there, in which you request prices, I presume on trees 18 and 24", and 
the next size, and you don't ask for any prices on larger trees. 
A No, we weren't trying to sell them, didn't have them, no 
use trying to sell. 
Q Had no demand for them then? 
A Can't make money on those larger trees. 
359* * (Mr. Quesenbery files want sheet as "Exhibit Quillen 
Want Sheet") 
Q Now, about this nitrating of those peach trees, you testified 
in your examination sheet that you couldn't say l\1r. Titus was grossly 
negligent in failing to put the nitrate on, yot.1 recall that, don't you? 
A As I say now, he just deliberately and maliciously cancelled 
the order to satisfy his desire of showing the men at the nursery 
that he owned one-half interest and had a right to do as he pleased. 
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Q But don't you remember saying that you didn't consider he 
was grossly negligent in not putting the nitrate on? 
A I don't remember what I testified. 
Q And now you say that he cancelled the order and changed 
the time of putting the nitrate on out of maliciousness on his part, 
although he owned one-half interest in the peach trees ? 
A Sacrificing the best interests of the nursery. 
Q In other words, he was committing suicide to offend you . 
people? 
A Yes, sir, absolutely, that is what he did. 
Q That was in the early part "of 1934 was it not? 
A 34, yes. 
Q That was two years approximately before the suit was 
brought to dissolve the partnership, was it not? 
A No, I don't think it was that long, it was in the spring of 
1934. 
360* *Q The suit was brought in the winter, January 1936, 
which was approximately two years, what reason would Mr. 
Titus have to be so out of fix with you that he would want to cause 
himself a serious loss to get even with you, I pr~sume you mean to 
infer? 
A I presume one reason was because I wouldn't agree for him 
to go back to the nursery and take charge. 
Q Did you and Mr. Darnell and Mr. Quillen ever have a meet-
ing concerning his going back to work? 
A Mr. Darnell and I talked it over and Mr. Titus came back 
when Mr. Darnall was away and stated he was going back to the 
nursery, which I opposed; I reported the same to Mr. Darnell when 
he returned, and he, also, opposed it. 
Q Well, did you ever comn1unicate your joint feelings to Mr. 
Titus? 
A I mentioned it time after time that I was protesting what 
he was doing. 
Q Did you and Mr. Darnell ever call him in for a conference? 
A No, I didn't at that time, called him in later in regard to 
division of property dissolving the partnership. 
Q You knew that he was there working for some year or two 
and never agreed to pay him any salary? 
A No, didn't employ him. 
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Q Well, he knew he was a partner and didn't have to be em-
ployed, didn't he? 
A We contended he had to have some agreement, to go 
361 * back and *take a job withou.t any agreement when he left 
active work because of his health. 
Q He left of his own volition, he didn't have to resign, or 
anything, did he? 
A Well, he did, said he wasn't able to work and would have 
to give it up. 
Q Your view evidently then is that the partners had no right 
, to come back to work without your consent, although you owned 
one-fourth interest and he owned one-half interest? 
A In view of the agreement we had that I was to take charge. 
Q Was that over a specified time over which you were to take 
charge? 
A No. 
Q Now, this question of planting certain things on the Ellis 
farm, you first said that Mr. Titus went there without your know-
ledge or consent and did this planting, then you later say that Mr. 
Titus was assigned the Ellis farm in your negotiations? 
A He was, but it wasn't carried out, he rescinded it. 
Q You never completed the deal then? 
A No, it was immediately rescinded within a few days t_ime. 
Q In the meantime he had gone ahead and planted certain nur-
sery stock which has been gone into in the examination? 
· A In the meantime, no, did that later. 
Q When did he plant it? 
A Planted it later in the season. 
362* *Q That was when you were still negotiating looking to 
a settlement of your differences, was it not? 
A We gave that up, told him wouldn't entertain such a plan, 
to throw in two or three houses. 
Q Now then, you say that Mr. Titus asked you about drawing 
dividends and you told him you couldn't pay any dividends due to 
yotir expenses, that is correct, isn't it? 
A Yes, and obligations. 
Q He never drew anything but his salary, did he? 
A Yes, drew some money and it was charged to him, wasn't 
any salary there to draw from. · 
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Q At the same time he was employed at the nursery and wasn't 
being credited with any salary? 
A Wasn't employed at the nursery. Yes, he went out there 
messing up things. · 
Q He had a right to be there, didn't he? 
A Yes, he didn't have a right to cancel orders and mess things 
up. 
Q Now, this milk business that has been brought up, again you 
say that you paid for the milk part of the time, and part of the 
time you didn't, did you notify Mr. Titus and Mr. Darnell that there 
was milk available for the partners out there? 
A Mentioned it to Mr. Darnell, but he had no way of getting 
it down here. 
Q Didn't mention it to Mr. Titus, did you? 
A No, didn't. 
363* *Q Did you ever tell him that you were getting milk 
up there and not paying for it? 
A No. 
Q Why didn't you? 
A Didn't consider it necessary. 
Q · You complained principally about Mr. Titus not consulting 
you about affairs out there, at the same time you didn't consult him 
about these things, did you? 
A Seemed no need to consult him about that; gave it to Cof-
fey without consulting him. 
Q So you did just about as you wanted to without consulting 
Mr. Titus about all the· matters of the business and of the nursery, 
didn't you? · 
A No, I did!l't carried out the duties assigned me. 
Q You didn't consult him about your change in policies, that 
sort of thing, did you? · 
A · What kind of changes? 
Q Well, any kind of changes, salesmen's compensation, etc.? 
A No, didn't. 
Q Didn't consult him about your sale to the Waynesboro Nur-
series of the Baltimore office equipment? 
A No, it was in my line of duty, it was office equipment we 
had no need for and disposed of. · 
Q That was a sale to a company you organized and withdrew 
from? 
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A I had no interest in the company. I sold it to, what-
ever. 
364* *Q You organized the company though, didn't you? 
A Obtained the charter, and when failed to obtain a di-
vision of the partnership I turned my charter over to another organ-
ization and they paid me for it. 
Q The people you turned the charter over to had been your 
associates in the deal ? 
A Mr. Titus' associates as well as mine. 
Q He was not interested in the corporation nor knew anything 
about this--? 
OBJECTION BY MR. BRANAMAN: Objection to 
this line of examination for the reason that it has been 
gone into in detail by counsel for Mr. Titus in his cross 
examination of this witness when he was on the stand 
testifying in chief. 
Q So that throughout the transaction of the business you claim 
that yott had the right to take such steps as you thought necessary 
without consulting Mr. Titus, for the reason that it was within the 
line of your part of the business? Now, about this question of gas 
· that was used, you had no private personally owned automobile, did 
you? 
A No. 
Q Any family use of the car was of the company car was it 
not? 
A What I used it, I used it very little for pleasure, too much 
to do to be joy riding. 
Q Well, what use your family had of the car was the 
365* company *car? Y ott went out driving, didn't you, a lot of 
times and took your family? 
A I usually went to the nursery about half a day on Sunday 
showing customers around the nurseryr company; left the family 
stranded usually, and they would fuss because they were stranded at 
the nursery. 
Q Those were not the only times you used the car for family 
use, was it? 
A Sometimes would drive down to church and maybe run over 
to Boxwood Garden, I made very little use of the car. 
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Q You came from down in Southwest Virginia, didn't you ever 
return to your home there on pleasure trips? 
A Occasionally, I have gone down there, say about once every 
two years. 
Q This was all the company car, wasn't it? 
A I suppose I used the company car most of the time, when I 
first came here I had a car of my own. 
Q You were using company gasoline, weren't you? You usuM 
ally filled up with gas at the company tank before you left? 
A Yes, and usually came back with it filled up. 
Q The gas- you bought along the road you bought on company 
courtesy cards, didn't you? 
A I don't recall ever having bought on company courtesy cards. 
Q Your account with the company shows no charges to you 
for gasoline, does it? 
A I don't suppose it does, because I didn't buy gas on it, 
366* *when I was around here I was on duty. 
Q Do you authorize the Notary to sign your name to 
this deposition when transcribed? 
A Yes. 
And further this deponent saith not. 
E. lVI. QUILLEN 
By MIRIAM MOHLER GRUBBS, 
N. P. 
J. M. DARNELL, 
another witness of lawful age, first being duly sworn, does on his oath 
depose and say as follows: 
Direct Examination 
BY MR. BRANAMAN: 
Q Much has been said lVIr. Darnell, about the original block 
of trees left out of your deal when you came into the partnership, 
have you anything to say or add in addition to what you have al-
ready testified to in chief? 
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A I 1Jelieve I testified before there was approximately 40,000 
trees; Mr. Titus states that he and brother Bill and myself inventor-
ied that separate lot of trees there, which we did, and I was talking 
to brother sometime ago and he stated that there was approximately 
40,000; now that included every tree and cut backs and all the trees 
counted, that was sometime in June soon after and the 
367* *contract was closed on the 14th of June, I believe it was, 
and from that time on Mr. Titus was to keep a record of the 
actual cost of growing the trees, digging and sorting, etc., which 
wouldn't have been a very hard proposition, because those trees when 
they were dug in the fall of the year bundled into ·ten bupdles, and 
could have been very easily counted, also, inventory could have been 
. taken the following spring after they had all been sold, after the sell-
ing season was over rather, and that would have given an accurate 
number of the trees actually handled through the company. 
(During the taking of the above evidence, 1vlr. Quesenbery asked 
that the deponent stick to his own testimony, and not that of his 
brother). 
Q Did Mr. Titus keep this record so that--? 
A He didn't keep any record. 
Q He testifies that he got so busy he neglected to do it? 
A Well, it seems to me there is no excuse for that. 
Q And then he endeavored to impose the duty upon Mr. Quil-
len according to his evidence. 
A Well, he tried to shoulder it on Mr. Quillen since he didn't 
have any record, but that is untrue. · 
Q Was it possible for Mr. Quillen to keep the record? 
A It was impracticable and impossible. 
Q Why? 
A Because he was on this end of it and Mr. Titus was there 
and could have kept up with it. 
368* *Q Did you keep up with it? 
A I couldn't because I was on the road and had no occa-
sion to keep up with it. 
Q This complaint which Mr. Titus has brought against you 
and the company was brought about by his own neglect of ~uty and 
carelessness? 
A Yes, sir, that is right. 
Q Do you recall on one occasion of coming to tny office with 
Mr. Titus to discuss the block of trees? 
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A Yes, sir. 
Q Mr. Titus had no memory of that when I cross exam-
ined him? 
A I recall that. . 
Q He dodged the question, do you recall in his testimony? 
A Yes, sir, I recall that. 
Q He made no answer thereto? 
A Yes, sir, that is my memory. 
Q Why would he undertake to evade stating in the record that 
he did come to my office with you? 
OBJECTION BY MR. QUESENBERY: Objection 
because it is an idea of opinion of what somebody else was 
thinking about. 
A Well, it seems to be obvious that since he didn't have any 
claim against me he naturally want some claim against somebody to 
recover the trees. On page 449 of cross examination where he claims 
the separate block of apple trees inventoried at 65,000 and 
369* more extensive of one year cut *backs, 'that is absolutely incor-
rect. Originally he offered the one-fourth interest in this block 
of trees for $1,000.00 and declined his offer on the grounds of being 
excessive, however, his claim presented to the trial July 28, 1936, 
these same trees have grown in value without p.racfically any additional 
expense to the staggering su111: of $11,494.15, 
Q What about such an estimate as that, is it ridiculous or not? 
A It is ridiculous, I would say. 
Q What does it cost to sell and distribute nursery stock, you 
have been on the road a long time? 
· A They claim it usually runs about 90% or more, or better of 
the gross receipts, that is, if a company can make 6% a year on its 
investment, especially during those years, it was doing well. 
Q You are speaking of the net returns of the nursery operation? 
A Yes. 
Q What will it cost according to your experience, if you know, 
to grow 100 two year old apple trees in the nursery, say 4 ft. trees, 
and then, dig, sort, pack, sell, ship and deliver that bunch of trees, 
and then hope that you will collect for them all? 
A Well, I would say approximately .10c a tree. 
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Q Well if you sold the trees then at .20c you would make 
370* a *net profit of .lOc a tree? The fall trees. 
A Yes, sir, if they were sold; if they were not sold it would 
not be that much. 
Q _ Do you owe l\1r. Titus anything for this ·block of trees, or 
does the Nursery Company? 
A Do not owe him anything for them. 
Q What about the Nursery Company? 
A The Nursery Company does not either, I wouldn't think; 1 
say that on the grounds that he hasn't kept any account, that either one 
or I owe him; of course, the company does not owe him anything. 
Q In other lvords, you take the position that this has grown 
out of his own negligence and failure to comply with his own agree· 
ment? 
A That is right. . 
Q The claim is ·out of date anyway and barred by limitation 
long ago so far as you are concerned, isn't it? 
A Yes, sir, long ago. 
Q At page 400 of l\1r. Titus' deposition he testified that he 
does not know who fixed the salaries that you thr.ee men agreed upon 
at the time you bought into the nursery, is that correct, or not? 
A That is incorrect. 
Q vVho was present and who participated in that agreement? 
A l\1r. Quillen and myself and Titus. 
Q So he is a partner to that agreement? 
A Yes, sir. 
371 * *Q And he got his salary and collected it as long as he 
worked? 
A As long as he worked, yes, sir. 
Q vVere you to pay him, or any other member of the partner· 
ship when they didn't work for the company? 
A Positively not. 
0 \Vhen did Mr. Titus have his first car wreck, since I believe 
he h~ been in several, was it before you catne into the partnership, 
or not? · 
A Before. 
Q vVhen did you come in? 
A Came in in June, 1924. 
Q What is the date of your contract? 
A Well, the contract was made nearly thirty days before it was 
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signed, July 21st when it was signed, but on June 14th when it was 
actually completed. 
Q And that was in 1924? 
A Yes, sir. 
Q And Mr. Titus had had his first collision in the fall of 1923? 
A Yes, sir, so far as I know. 
Q You are positive it was before you came into the partnership? 
A Yes, sir, positive of that. 
Q He says in his testimony that he had his accident, in one 
place in 1925, and in another in 1926, then he is just guessing, he is 
wrong? 
372* *A Yes, sir. 
Q Did Mr. Titus know anything about the stoppage of 
his salary, which he denies at page 401? 
A He acknowledged it to me sometime here when he came to 
get money, wasn't drawing any salary and had that as an excuse lo 
approach me to get money on this block of trees. 
Q Who was the general manager of the Nursery Company? 
A E. M. Quillen. 
Q By whose authority had he been made general manager? 
A By the company, the partners, Mr. Titus and myself. 
Q Do I understand that the partners plac~d 1\llr. Quillen in 
charge of the operations? 
A Yes, sir. _ 
Q Mr. -Titus was not in charge of the nursery operation? 
A Not after he left, no, sir, he wasn't in charge of anything. 
Q Mr. Titus, you, and Mr. Quillen, when Mr. Titus left vested 
1\llr. Quillen with the management of the business? 
A Yes, sir. 
Q Did that management include the nursery operation, hiring 
and firing of help, fixing of salaries, buying, and all of the routine 
in connection with the operation, is that right? 
A Yes, sir. 
Q Now, Mr. Titus was away from November, 1926, until he 
came back in the early part of 1933, is that right? 
373* *A Yes, sir. 
Q Did you ever agree that he should go out to the nur-
sery and take over his old duties? 
- A He never called a meeting to decide that issue. 
Q Did he call any meeting? 
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A He didn't. 
Q Did he speak to you about it? 
A He spoke to me once there in the nursery about it. 
Q What did you have to say to him? 
A Well, I told him I objected to him coming back at the same 
salary we were getting unless he could take over the operation there; 
said it was too big a job for him to do, that he was not able to do it. 
Q At pages 409 and 410 Mr. Titus makes two excuses for coun-
termanding the nitrate order for the peach trees, one fear of winter 
killing, and the other the size of the peaches would grow too large, is 
that any n1erit to either of these excuses? 
A No, sir, none. 
Q Y ott were on the road and, of course, would know whether 
you were selling large or small peach trees, and which were more 
advantageous to the company? 
A The large trees would be much more advantageous. 
Q Was the damage sustained by the company on account of 
the wilful conduct of your partner, Titus, serious· loss to the com-
~ey? -
374* *A No doubt serious loss. 
Q That loss is reflected tn the statement filed here, 
isn' it? 
A Yes, sir. 
Q At page 418 of Mr. Titt1s' deposition he offered in evidence 
as "Exhibit 8" various accounts which he claims is due him from the 
Nursery Company, arising out of his individual operations on the 
Ellis farm after there had been a tentative agreement reached between 
the partners of a division of the lands, did the Nursery Company 
have anything to do with the making of these bills? 
A None. 
Q Are they Mr. Titus' bills? 
A Specifically. 
Q Did it have anything to do with the Nursery Company's 
business? 
A None. 
Q Who was at fault in breaking up the division you had m 
mind if you recall? 
A Mr. Titus. 
Q Why? 
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A Because he rescinded the original proposition agreed upon, 
and demanded more. 
Q He is very difficult to get to hold to a bargan, isn't he? 
A Almost impossible. 
Q Did you have any occasion to know whether Mr. 
375* Titus knew *that at times when he was checking heavily on the 
partnership account the funds were low, and you needed your 
capital to operate? 
A I couldn't say that, anyone should know during the depres· 
sion that all classes of business needed capital in those times, and 
naturally every company was hardpressed for funds, that is only 
natural assumption. 
Q Again at pages 461, 463, and 467, Mr. Titus returns to his 
block of apple trees and makes the contention that there was an effort 
made to settle by you for $2250.00; is that correct or not? 
A Incorrect. 
Q Did you ever make him any such proposition? 
A None. 
Q Mr~ Titus charges that you and Mr. Quillen were using the 
company's gasoline to run around over the country for pleasure? 
A Incorrect. 
Q. Again Mr. Titus at page 511 contends that the division of 
the nursery property in kind fell through because no understanding 
could be arrived at with respect to the division of the stock, was that 
really the trouble that brought it about? 
A No, we hadn't discussed that part of it; we were first going 
to settle on the real estate and bring that up as a separate issue, to 
the best of my knowledge. 
376* *Q And the reason the division broke up was because 
Mr. Titus wanted you to throw in the Lyndhurst property, 
was it not 
A Yes, sir. 
Q After he had agreed that you all were to have those and 
the other items, is that right? 
A Yes, sir. 
Q Anything else you have to state here? 
A No, sir. 
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Cross Examination 
BY MR. QUESENBERY: 
Q Mr. Dari1ell, what record did you keep of the inventory of 
the block of apple trees? · 
A No record was kept. 
Q You kept no record? 
A We put down all counts after we got through counting and 
later transferred to some other papers. 
ory? 
Q But you didn't keep a rec.ord personally, except from mem-
A No, sir. 
Q Don't you know that this "Exhibit Titus A" shows 60,000? 
A He claitned in his trial there 60,000, then later on he said 
65,873, I believe. 
Q Don't you know that card evidence inventory taken by you, 
your brother, and Mr. Titus? 
377* *A I am sure it doesn't. 
Q You claim these cards have nothing to do with the in-
ventory, which shows the basis of your deal with Mr. Titus? 
A It does have, but not that particular block, which was held 
separate. 
Q Why doesn't this card show the number of apple trees if 
the other items are correct on the .cards? 
A The other items are assumed to be correct, may be a varia-
tion in these. 
Q These the basis you settled on ? 
A These the basis settled on, yes, sir. 
Q You say now from your tnemory only 40,000--? 
A . Yes, sir. 
Q How many rows were there? 
A I don't know. 
Q How long were the rows? 
A Say, approximately 600 ft. 
Q You don't know how many! rows there were? 
A I would say approximately 270 rows. 
Q How many trees in a row? 
A I couldn't say definitely. 
Q How can you remember 40,000 trees then? 
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A I remember that he agreed to sell one-fourth interest at .lOc 
a tree which would bring it $4000. 
Q He offered to settle on a basis of .lOc a tree? 
A Yes, sir. 
378* *Q Where was that offer made you? 
A That was over here at the office, and we couldn't get 
together, he finally came to those figures on it. 
Q That is, if you took the apple trees in with the one-fourth 
interest? 
A Yes, sir. 
Q Now then you say it cost about .lOc a tree to raise and pack 
and deliver it? 
A Yes, sir. 
Q How much were trees selling for that year? 
A These were not to settle on the basis of selling prices .. 
Q. What basis were they being settled on ? 
A The wholesale prices were the basis I think; that was what 
we were going to work on. 
Q What were the wholesale prices at that time? 
A They varied at that time, I couldn't say offhand; I know 
they varied ·according to the quality of the tree. 
Q Now you say that you personally don't owe anything for 
these trees ? 
A I say that on the grounds that according to our contract I 
don't because he was to make a statement and give me a concrete 
amount for settlement, but with no definite thing in mind it is im-
possible to get a settlement. 
Q That wasn't exactly the basis you put it on just now, was 
it? You said that was the reason the company did not owe him 
anything? 
A Company had nothing to do with this whatever. 
379* *Q Company received the proceeds from these sales, 
did it not? 
A I presume they did as far as that goes. 
Q You helped sell the trees, didn't you? 
A I don't know whether I sold those particular ones or not. 
Q You don't know whether these trees were used to fill the 
orders or not? 
A No, sir, I don't. 
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· Q This question of salary, you say that was agreed on between 
the partners? 
A Yes, .sir.-
Q What was the salary? 
A $150.00 to start with. 
Q Who agreed to the change of salary? 
A Indirectly we all agreed but no joint meeting was called to 
. agree on that. · 
Q Did you have any conference with Mr. Titus about it? 
· A Yes, sir. 
Q Your conference with Mr. Titus was objecting- to the rate 
of pay you were receiving? 
A Yes, sir, talked that over about changing the salaries, he 
agreed to that. 
Q Did you agree to the changes Mr. Quillen made? 
A Yes, sir. 
Q Now on page 231 of your deposition you say this: "Q Was 
there anything in the contract which provided for the salaries you 
were to receive?" Your answer was: "A There was." "Q 
· 380* Where?" "A In the beginning; nothing in the *written 
contract, it was only verbal." That was in regard to the rais~ 
ing of salaries, wasn't it? 
A Verbal, the other reflection of the contract was verbal. 
Q Don't you know that you said Mr. Titus told you you ought 
to receive what you were reasonably worth, the amount wasn't dis· 
cussed? 
A No, he left that open for our decision on that. 
Q Isn't it true that )'lou went to Mr. Titus and objected to the 
salary you were getting at Mr. Quillen's hand? 
A I told him I thought I ought to have a raise in salary, he 
was after me for money. 
Q · So that there was never any get-together of these partners 
on these various salary changes that you have been testifying to? 
A Except in a general way he agreed to this gener~l change; 
It was mutually agreed by the three of us that was to be. 
Q ·You heard Mr. Quillen's testimony in chief when we first 
started takin·g evidence, that on six occasions salary changes were 
n1ade, were you present on these? . 
·A I don't recall whether I was or not. 
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Q Do you recall whether Mr. Titus was considered or not? 
A No, I don't. 
Q Now, this question of Mr. Quillen being made the manager, 
you stated what his duties were, was that in the form of any written 
instructions to him ? 
A No, just general instructions. 
381 * *Q Who gave him those instructions? 
A It was given by my consent and Mr. Titus' consent. 
Q Where? 
A I was talking to Mr. Titus in his home about that. 
Q Who told Mr. Quillen what his duties were? 
A We didn't, just exactly go into detail and tell him what his 
duties were, just gave him authority to do these. 
Q Just told him that he was manager? 
A Yes, sir. 
Q And these details that you described, you just assumed that 
they went along with the position of manager? 
A That was left in his hands to do just as he sa)• fit, that was 
what 1\!Ir. Titus told me. 
Q There was nobody there when you and Mr. Titus discussed 
this question? 
A Don't think there was, as I remember. 
Q Nothing was put in writing. 
A No, sir. 
Q Mr. Quillen wasn't there, was he? 
A No, sir. 
Q Now, about these peach trees, there were often lots of peach 
trees left over and burned up, were they not? 
A Some years more than other, this particular year though 
there was a larger demand, though the other years due to scarcity of 
trees--
Q You had no trouble disposing of that lot of peach trees, did 
you. 
382* *A Some of them were undersize, not fit to sell. 
Q Don't you know that in the fall of 1935, you burned 
up a lot of 4 and 5' trees ? 
A Never burned up any trees in the spring of the year. 
Q Spring of 1935? 
A No, sir, we didn't have them to fill the order, I remember 
that. 
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Q As a matter of fact, you were buying trees of all sizes that 
year, weren't you? 
A Not all sizes, No, sir, recall Mr. Quillen say he did buy 
some. 
Q You have seen the wholesale wanted list they were buying 
18 and 24" trees ? 
A Yes, sir could be some we didn't have. 
Q Did you know anything about this milk business? 
A Yes, sir. 
Q What did you know about it? 
A I knew he was getting milk there, and he asked me if I 
wanted some, and due to the fact that the cows hadn't been T. B. 
tested or anything, I didn't want the milk. 
Q Did you say anything to Mr. Titus about it? 
A I believe Mr. Titus and I talked it over, at one time seems 
to me we did. 
Q When was that? 
A Don't just remember. 
Q Don't know what the conversation was? 
383* *A No, sir. 
Q But think you talked about milk once? 
A Yes, sir, best of my memory. 
Q Now about this gasoline you used, ypu used the company 
car exclusively, didn't you? -
A Yes, sir. 
Q You used the company's gas for family purposes, didn't you? 
A Not often. 
Q At times you did, didn't you? 
A Occasionally; when we used it for trips filled it as full. 
Q When you were away on trips you used company courtesy 
cards, didn't you? 
A No, sir. 
Q You have a company courtesy card, don't you? 
A Sometimes, they have those, I very seldom ever use them. 
Q Now you did use the car some for family purposes? 
A No, sir, not for family purposes. 
Q You have a family, don't you? 
A Yes, sir. 
Q Do you ever take your family out driving? 
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A When we go driving we usually go to the nursery, look 
around there, etc. 
Q You and Mr. Quillen never take any recreation, you go out 
to the nursery on Sundays? 
384* *A Yes, Sir, we didn't have time to do much else, we 
had hard work to do, and had to keep at it. 
Q When you are out on the road you come home to see your 
family, frequently, do you not? 
A About once a week. 
Q You use the company gas in doing that, don't you? 
A Y ott mean while I was in duty in the partnership? Yes, sir. 
Well, na.turall my expenses were paid out on the road, that is natur-
ally understood. 
Q With whom? 
A The partners. 
Q Y ott are just assuming it was understood, you never had any 
understanding about that, any agreement? 
A Yes, sir, we had that understanding. 
Q Was that true with all the partners? 
A Yes, sir, as long as they were in active duty. 
Q Do you authorize the Notary to sign ytour name to this 
deposition when transcribed? 
A Yes, sir. 
And further this deponent saith not. 
STATE OF VIRGINIA 
J. M. DARNELL 
By :J\IIIRIAM MOHLER GRUBBS, 
N. P. 
COUNTY OF AUGUSTA, To-wit: 
The Commissioner was present the first day of the taking of dep-
ositions, swore, and heard W. J. Billerbeck testify in chief, likewise, 
swore E. M. Quillen and heard him testify in chief for the first day 
of the sitting; and subsequently the depositions were taken in the 
absence of the Commissioner, and the undersigned Notary Public 
thereafter swore John M. Darnell, John Morton Bewlay, Harry 
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Thomas Coffey, and, also, W. ]. Billerbeck, and E. M. Quillen, who 
thereupon testified before the said Notary as it doth appear in the 
foregoing transcript, and the witnesses autho~ized the signing of the 
said depositions by the undersigned Notary. 
My term of office expires June 21, 1941. 
Given under my hand this the 11th day of August, 193'7. 
MIRIAM 1\d:OHLER GRUBBS. · 
· Notary Public. 
386* *DEPOSITIONS 
The evidence of G. N. Titus and others, taken in behalf of the 
plaintiff in the above styled cause, at a resumption of depositions 
taken on ] uly 28, 1936, at 9 :30 a. m., at the office of C. G. Quesenbery, 
in the Town of Waynesboro, Virginia. 
PRESENT: 
G. N. Titus, in person; C. G. Quesenbery, Attorney 
for G. N. Titus; E. M. Quillen and J. 1\tf. Darnall, in person; 
and G. H~ Branaman, Attorney for Quillen and Darnell. 
G. N. TITUS, 
a witness of lawful age, after being duly sworn, deposes ·and says: 
Direct Examination 
BY MR. QUESENBERY: 
Q You name is G. N. Titus? 
A Yes. 
Q What is your age? 
A I was born in 1867, July 9th. 
Q Where do you live now? 
A In the suburbs of Waynesboro, just on the edge of town. 
Q How long have you lived in this vicinity? 
A Fifteen years the 21st of March. 
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.Q March of this year? 
387* *A Yes. 
Q What brought you to \Vaynesboro? 
A I sold out in Nebraska and was footloose and looking for a 
location for my business. I had just gotten back from a trip to the 
Pacific coast and things didn't look so good there. I had heard of 
Virginia and I came down and looked Virginia over before locating 
my business. I investigated and fell in love with this town~ and found 
it was a wonderful plaee to start a nursery. There was no competition 
here at all, and after talking to different business men and farmers, 
and the banks gave me encouragement, I decided to locate here. 
Q What business were you in in the West? 
A Nursery and farming. · 
Q How long have you been in the nursery business? 
A I commenced growing trees when I was seventeen. 
Q Did you grow the same varieties that you grew here? 
A Well, very largely so. There are lots of new varieties. 
Q Then you did start the Titus Nursery by yourself? 
A Yes, here in Virginia . 
. Q Where did you start your first plantings? 
A On the Hartman farm, where the nursery is located now. 
Q The same farm that the Nursery now owns? 
A Yes. 
Q When was it that Mr. Quillen came into the Nursery with 
you? 
A 1922. 
388* *Q How did he happen to come into the business? 
A I had occasion to go down to the implement store to 
get some repairs, and I saw J\!Ir. Quillen across the street opening up 
business to make a delivery, and I thought, I will go over and prob-
ably he will sell for me. I went over and had quite a conversation, 
and he said he didn't want to sell, but would want to go into the busi-
ness. He told me he had worked his way thru high school and had 
made $9,000. I went on home, n1y wife and I were working nights 
just as late as we could stand it, and I thought it was probably ari 
opportunity to get a young fellow. So I went back and offered to 
make him a partner. He said he would inve~tigate tne and me him, 
and we did, and afterwards decided for him to take a fourth interest. 
Q So, he bought a fourth interest in the Nursery? 
280 F. M. Quillen and J. lVI. Darnell v. G. N. Titus 
G. N. TITUS 
A He didn't really buy it, he put that much money in to equal 
one-fourth. 
Q That was used as working capital? 
A Yes. 
Q What progress had the Nursery made under your own man-
agement? 
A Up to that time it had done fairly well, but we didn't have 
much to sell; all of it was one year old stuff. That fall I sold over 
$4,000 worth. 
Q That was all one-year-old stock? 
A Yes. Just apple3, was all I had to sell. 
389* *Q Mr. Titus, a contract has been introduced here in 
evidence which shows the partnership between you and Mr. 
Quillen. You have seen that contract recently. Is that a copy of 
the original which was entered into? 
A Yes. 
Q That contract sets forth the terms and duties of the partner-
ship? 
A Yes. 
Q How long did you and Mr. Quillen continue the partner-
ship between the two of you? 
A Up to July 21, 19~4. 
Q Was Mr. Darnell working for you at that time? 
A Yes, as a salesman. 
Q Had there been any difficulties between you and l\1r. Quil~ 
len up to the time Mr. Darnell came into the partnership? 
A Yes, quite a bit. 
Q What was the nature of the difficulty? 
A Mostly over filling orders' with substituted stock. 
Q There was no difficulty between you, however, as to what 
your duties were or what your several rights were? 
A Oh, no. _ 
Q It was only a matter of business policy that was troubling 
you at that time? 
A That's all. Mr. Quillen wanted to run things. 
Q How did Mr. Darnell get into the partnership? 
A He asked for a share and we sold him a share. 
Q. Did you sell him a share of your three-fourths inter-
est? 
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390* *A I sold him a one-fourth interest from my three· 
fourths? 
Q You sold him a third of your interest? 
A Yes. 
Q Did that include a one-fourth interest of everything used at 
the Nursery? . 
A It did not. It left out a block of one year old apples at that 
time. 
Q At the time the contract was signed the apples were two 
years sold. Is that the same block of apple trees about which we 
questioned Mr. Darnell and Mr. Quillen when we took the other 
evidence? 
A Yes. 
Q In July, I believe it was, you said this contract was entered 
into with Mr. Darnell? 
A Yes, the 21st. 
Q How old were the plantings at that time? 
A Two years old. 
Q In their second year ? 
A Yes. 
Q How much of the crop was made up to that time? 
A It was practically made as far as expenses was concerned. 
Q At what age did you sell those trees?· 
A Two years. 
Q So then, all the work and expense except for whatever had 
to be done from July until they were dug up and sold, had been paid 
for? 
A Yes, by the old company. 
391 * *Q Why didn't Mr. Darnell purchase an interest in this 
block of trees, also ? 
A He said it would be going into debt too much, and he didn't 
want to carry that much indebtedness. 
Q What arrangement was made concerning these apple trees, 
toward getting your and l\1:r. Quillen's interest out of them? 
A The Nursery was to sell these trees just as though they 
bought them from someone else, and give us credit for them. 
Q \iVhat records were you to keep in connection with this trans-
action? 
A At the time that record was spoken of that was long before 
.-! 
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the contract was signed, and the trees ·were practically made, with the 
exception of three men went over them and pulled some weeds. 
Q I will ask you if that statement discloses the labor and money 
spent, the items that went into making the rest of the crop? 
A It does, with the exception of the cultivating. 
Q How did you arrive at the time that you shqw there in that 
statement? 
A I kept track of it. 
Q Do you have those original records ? 
A Yes. 
Q Where are they? 
A At home. 
Q Does this disclose the actual time your records show ? 
A Yes.· 
392* *Q Will you file the original memorandum with the 
Commissioner? 
Q Do you know what the expense was for operating the team 
per day in cultivating these trees? 
A No. I didn't put it down. It was a matter of record at 
the office. 
Q Did you put down any figures on the rate of pay for the 
three men? 
A No, I didn't put down any of that. 
Q Just the time ? 
A Yes. 
Q Were you supposed to keep any record of the trees dug? 
A I started to, and Mr. Quillen made dates with the salesmen 
to deliver the stock, and had the dates all made, and before they got 
ready I had to go to making deliveries and could not keep track of 
it, with men pulling trees everywhere. Mr. Quillen said he would 
keep track of it. 
Q I hand you a sheet of paper which has marked at the top, 
"Fall of 1924 and Spring of 1925," which shows various varieties 
of apple trees with figures set opposite them. Will you please ex-
plain what that is? 
A That is a copy I made from the stock books showing the 
amount of apple trees sold for the Fall, 1924, and Spring of 1925. 
Q Who has that stock book? 
A I had it out home and took it back to the office. 
Q When did you make that copy? 
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A . I couldn't say just when, sometime in the 30's. 
393* *Q Within the last three or four years? 
A Well, four or five years. 
Q That is made from the original copy which is in the Nur-
sery office ? 
A Yes. 
Q That shows, I believe, the sales of various varieties of apple 
trees. 
A It does, but it is very inaccurate, because they quit keeping 
stock books when the deliveries commenced in the Spring and Fall, 
and the number 3 trees in the Spring were not kept track of at all. 
Q Is that the reason the third column does not show any figures? 
A Yes. 
Q What apple trees did they have for sale other than this block 
of trees? 
A Some Pippins, Albemarle Pippins, and some one year olds. 
Q Did they sell out of this block of apples? 
A Yes. 
Q And some Pippins? 
A Yes, the Pippins were budded. 
Q Will you introduce these two papers marked "Titus Exhibit 
1"? 
A Yes. 
Q I hand you this paper with manuscript back and ask you what 
that is? 
394* *A That is a plat of the apples that were planted in the 
Spring of 1923. 
Q What does that plat disclose? 
A The number of each variety of plants planted and their lo-
cation. 
Q Does that plat of the lot of apple trees indicate that block 
with which we are concerned here? 
A Yes. 
Q Does it include the Pippins or other one year olds? 
A No, just this one block of apples. They were planted on 
another farm, and the Pippins on the East side of the farm. 
. Q Will you file this as "Titus Exhibit 2"? 
/A Yes. 
Q How many trees were planted there, does that have the total? 
A 118,873. . 
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Q When was this "Exhibit 2" made up? 
A I couldn't say. 
Q That is not the original? 
A No, it was destroyed. 
Q How was this made up? 
A All those plats I made were destroyed, I don't know how; 
and the record of grafts we always kept on the wall, but it was torn 
off. I had a plat of the nursery and I copied it from the plat after 
both bought in, and we didn't divide this block of apples. I made this 
copy. 
Q · The original has been lost or destroyed? 
395* *A Yes, it came up missing. 
Q I hand you two cards here which can be identified by 
addresses on the back. The first is addressed to Swanson at Loop 
City, Nebraska, the other to Messrs. Epp and Son, of Lushtown, 
Nebraska. I will ask you what those cards are and where they came 
from? 
A ·Those are the original invoices taken of these one year old 
grafts in March, 1924. An inventory of ail that measured 22 inches 
and up. 
Q Who ma<;le that? 
A I put the figures down, but both Darnell and I counted them. 
Q Was that done when you were figuring on selling out this 
one-fourth interest to Mr. Darnell? 
A Yes. 
Q What is the total shown by the figures on those two cards? 
A 65,873, one year apples. 
Q Mr. Titus, do you know what the value of those trees were 
at the time the Nursery sold them in the Fall? 
A I know what they paid that Fall and Spring on part of them. 
I saw a few invoices, and saw an invoice to another nursery. 
Q I hand you a copy of a statement here, and ask you if you 
made that up? 
A I did. 
Q Are the number of trees there based on the actual 
396* inven-*tory? 
A They are. 
Q How did you arrive at the price? 
A From the invoices .I saw in the Nursery, and some other 
nurseries had bought trees. 
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Q I hand you a price list of Mount Hope Nursery, for 1924, and 
the price list of the Titus Nursery for the Fall of 1926, and Spring 
of 1927. Are the prices indicated there in those price lists higher or 
lower tha~ the amount you have figured on them? 
A The wholesale price of Mount Hope is much higher than 
the price I figured in here. The two-year number 1 apple is counted 
at $25.00 per hundred, and I figured them here at $20.00. I have. 
some other price lists. They are all much higher. 
Q Was there any great change in the price of apple trees in the 
time between 1924 and 1926? 
A I think it was about the same, I couldn't say. 
Q How do the prices used in your statement there compare 
with the Titus Nursery price list of 1926 and 1927? 
A This is a retail price list and wouldn't apple to this wholesale 
list at all. 
Q Would the price be considerably higher? 
A They sold number 1 apples that year at $320. per thousand, 
and $40.00 per hundred, 40c a piece-double what this price list is. 
Q \,Yilt you file that statement, together with the price 
397* list, *as "Titus Exhibit 4" ? 
A Yes. 
Q This Motmt Hope Nursery, what sort of nursery is that? 
A One of the largest wholesale nurseries in the United States . 
. They grow probably as many apples as anybody. 
Q You have figured here in your statement that the block of 
apple trees had a total value of $11,494.51, of which Mr. Quillen 
owned one-fourth and you owned three-fourths, which you have cal-
culated to be $8,620.88. Is that correct? 
A Yes. 
Q Mr. Titu~, what happened to the proceeds from the sale of 
those apple trees? 
A As far as I know, it all went into the nursery business? 
Q Did you ever receive any pay for them? 
A None whatever. 
Q Did they ever credit your account with any part of the 
proceeds? 
A Never did. 
Q You have never received one penny? 
A No, except what I drew out and called it interest. I thought 
I was drawing interest all the time. 
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Q Have they ever tried to make any settlement on account of 
these apple trees? 
A We talked it over once. 
Q Where was that? 
A In the Nursery office. 
Q Who was present? 
398* *A Mr. Darnell, Mr. Quillen. l\1r. Snyder was not 
present when we talked. it over, but we went into the book-
keeping room where he was, and Mr. Quillen wanted to give me 
credit for $2250.00 and I couldn't accept it. 
Q Is there any question about his offering to adjust it at that 
figure? 
A No. 
Q You are positive of that? 
A Positive. 
Q Did either Mr. Quillen or Mr. Darnell ever deny that you 
were entitled to recover for these trees? 
A No. Mr. Darnell said sev~ral times that they wasn't worth 
.much. 
Q Have you ever been able to get a statement as to what they 
received for the apples? 
A Only as I stated it. 
Q Have they ever made a statement to you as to what the 
Company received? 
A . They never have. In fact, I know that they don't know. 
Q Mr. Titus, when the original Partner~hip was organized, was 
the salary of you and Mr. Quillen set out? 
A Yes. 
Q And when the new partnership was organized, in the part-
nership agreement, or· the memorandum under which you sold Mr. 
Darnell his interest, no mention was made of salary. Who and how 
were the salaries fixed? 
399* *A As far as I know, Mr. Quillen fixed them. 
Q· I mean as an initial proposition, when you first start-
ed out with three members? 
A That is the answer. I don't know. My salary was given me 
as $150.00, and the rest $150.00. 
Q Did you know what each of the partners were drawing? 
A I did, it was in the books. 
Q Was that salary to be paid each one of you on any specific 
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agreement for any special services you rendered, or was anything 
said about that? 
A Nothing was said about it. In fact they didn't talk to me 
about it. 
Q When you withdrew from the active business of the com-
pany several years later, what was the reason for your withdrawing 
from actual participation in the work ? 
A Because I was sick. 
Q What was the cause of this sickness? 
A Dr. Richardson has always told me I received a nerve in-
jury from the wreck I received above the Nursery, and I had a 
nervous breakdown. 
· Q When and how did you happen to have this wreck? 
A We were loading a car of nursery stock at Lyndhurst, and 
there was a boy working for us and he had been riding back and 
forth with me. I went up there to the car to get him that evening and 
Mr. Quillen had taken him back to town with him. ·on the way 
back I had this accident. · 
400* *Q Were you engaged in the business of the Nursery? 
A Yes. 
Q l-Ias any other physician advised you the same as Dr. Rich-
ardson? 
A Dr. Vanderhoof, at Richmond, told me that nervousness was 
all my trouble. 
Q What was your condition prior to this accident? 
A I was in first class condition. 
Q How long after the accident was it that you had to quit 
actual participation in the work of the company? 
A I can't say exactly. ' 
Q When you withdrew actually, was anything said about your 
salary? 
A No, nothing said about it. 
Q Did you know at that time that they had stopped paying 
your salary? 
A No. 
Q How long after that was it before you did know that it had 
been stopped, that they had stopped crediting your account? 
A I couldn't say. It was a long time afterwards. Several 
years. 
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Q Did you ever broach the subject with Mr. Quillen or Mr. 
Darnell? 
A No. 
Q When these changes in salary, so far as Mr. Quillen and 1\llr. 
Darnell was concerned, were n1ade, did they take that up with 
you? 
401 * *A Mr. 'Quillen came out to my place twice and wanted 
his salary raised, said he couldn't live on $150. I told him 
it was no more than fair that we call John in and have a conference. 
I had no objection, but thought that he should consult John. 
Q Between you and Mr. Quillen, did you arrive at any figure? 
A No, we never talked about any figure. He said he couldn't 
live on that much. 
Q Did Mr. Darnell ever consult with you about the salary? 
'A Not at that titne. 
Q Did you know that the salary had been changed? 
A It was changed several times and I didn't know anything 
about it. 
Q Did you know anything about them reducing the salaries on 
one or more occasions ? 
A No. Mr. Quillen took that in his own hands, and never con-
sulted anybody . 
. Q When you had begun to feel better and came back in 1933, I 
believe, did you go to work up at the Nursery? 
A I did. 
Q Just before you went to work, did you consult either Mr. 
Quillen or Mr. Darnell? 
A I told Mr. Quillen I was going back to work. He wanted to 
know what I was going to do, and I told him I was going to take up 
my old job. First he wanted to know if we would need Mr. Beard. 
I said "Yes, it's too big a job for one man," and then he 
402* wanted to know what I was worth. *I told him just the same 
as usual. 
Q What followed then? 
A I went back to work. 
Q Y ott went up to the Nursery? 
A Yes. 
Q Did you stay on the job there? 
A Yes, all the time. 
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Q Did Mr. Quillen and lVIr. Darnell co-operate with you in 
your work? 
A They didn't co-operate with me in the least bit. 
Q Did they consult with you about the affairs of the company? 
A None whatever. Mr. Darnell, when he talked, talked very · 
pleasant about things, but Mr. Quillen never had anything to say 
except something ugly. 
Q Will you tell us briefly just wat was the nature of the work 
you did there? 
A I did the same old work I used to, as far as I could. One 
of the first things I did was clean up some old stock. In any nursery 
old stock accumulates, and there was unsalable stuff scattered around 
occupying a whole lot of ground and I commenced to clean that up 
and fixed the ground up to use and planted it in. good stock 
Q Then )iou did do necessary work there? 
A Sure. All I could do without co-operation. 
Q There has been a statement that some man, a propagator of 
ornamentals, had considerable difficulty with his boxwoods, 
403* *I believe, because he claims you took the coverings off and 
allowed them to burn up? 
A It is absolutely false, because I took no coverings off of 
anything, and if I had, nobody had a better right to do it than I. 
Q What was the situation with reference to these boxwoods? 
A It was a very heavy cloth over them, and they were being 
smothered. I spoke to Mr. Bewlay about taking that off and putting 
a slat frame over it, as boxwoods need air as well as shade. 
Q Is the use of slats the procedure usually followed by the best 
propagators ? 
A That is the way I grew box, and I have grown some of the 
best ever grown there. I grew all of them in the boxwood nursery. 
I took some cuttings and used slat coverings. It's one of the easiest 
things to grow I know of. 
Q Mr. Bewlay says these coverings were completely removed; 
did you remove them? 
A I did not. 
Q Did you order somebody else to remove them? 
A I told him he ought to, but he never did it, and I never 
did it. 
Q There has also been a lot said here in previous testimony of 
Messrs. Quillen and Darnell about your activities in connection with 
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the use of an old threshing machine to make some sort of appliance. 
Will you describe that? . 
404* *A I bought, instead of it's being a threshing machine, .l 
bought some parts and paid $25.00~ Afterwards there was a 
misunderstanding. The man I bought them from claimed more, and 
to settle the matter I gave him a check for $5.00 more. 
Q You paid $30.00 in all? 
A Yes. 
Q What was your object?. 
A I · wanted a cylinder in the threshing machine to make a 
machine to wash out apple seeds, ~o tear the pumice apart. 
Q How much time and labor did you expend on this? 
A As near as I can estimate, about fifteen days for two men, 
riot over twenty days. No time was set down, and nobody can tell 
exactly. Those men would work a little while -on it and then be 
called aw~y for something else-work two or three hours a day. 
Q Would this appliance have been of service or value to the 
Nursery? 
A I think it would have been a great value. It washed apple 
seeds. 
Q Is it a part of nursery business to try to perfect plants and 
appliances for use in connection with the Nursery? 
A· I would think so. 
Q Had you ever done any of that sort of work? 
A Sure. If you could save labor in any way you should. 
Q Do you think that the use of two men off and on for 
not exceeding twenty days at the outside, was the labor 
405* *that was expended, and that $30.00 was the cost of the parts 
. you bought? 
A Yes. 
Q Now, the third matter we are concerned with in connection 
with your duties at the Nursery was the matter of spraying an or-
chard up there. Will you please state just what you did with respect 
to the orchard and whether you followed the proper procedure or 
n~? . 
A I followed the Bl~cksburg schedule of spraying for that year.· 
Cards are sent out when it is time to spray, and I used the materials 
·they recommended with the exception that I used Black Leaf 40 in 
every spray. The aphis was bad that year. 
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Q Did the spray result in burning the trees .up? 
. A Just now and then an apple was burned on the side, and 
where one was burned a dozen was cut off all around it. . 
Q Did you have anything to do with the picking and packing 
of those apples? 
A I did. 
Q Did the packing or crating show that they were damaged by 
reason of this spray? 
A None whatever. In fact the apples that were burned were 
all cut off when the apples were thinned out. · 
Q How was the crop that year? 
A It was extra good, and it was the best job of spraying I 
ever saw, not that I take credit for it. Mr. Tilley and his 
406* brothers did the work, but there was practically no *worms, 
scab or bitter rot, except later on there was York spot at-
tacked these apples and about one-third of them was culls, which 
nobody can prevent. 
Q How about the packing and sale of the apples? 
A I looked after the packing. 
Q Was any objection made at that time as to the way you were 
doing the packing? 
A Not that I know of. Only Mr. Quillen thought several times 
the apples I was putting in the unclassified list ought to go in the 
picked grade we were selling for the bake shop, and he was right a 
good many instances in that case. 
Q Did either of the other partners have anything to say with' 
respect to the way the apples had been sprayed? . 
A Mr. Quillen said I would ruin the apples a thousand dollars 
worth. 
Q Did he revise that statement when the crop matured and the 
apples were picked and packed. 
A No, he testified to the same thing in his deposition. 
Q Mr. Titus, who sold the apples? 
A Mr. Quillen sold the apples to the bake shop, third grade, 
and I sold what was left of the number ones to Mr. Loving. 
Q What sort of price did you get? 
A $2.50. He tried to sell them to everybody and that was the 
best price we could get. 
Q _Did Mr. Quillen ever say he had a higher price? 
A He said afterwards that he did. 
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Q Was there anything to prevent his selling those other 
apples? 
407* *A None whatever. 
Q Did you make any statement to him that y,ou had 
them sold for $3.00 or $3.50. 
A I told him about selling them. 
Q Did you tell him before you sold and delivered the apples 
that you had already sold them to someone? 
A We were packing apples, and probably after talking to him 
we sold them. I don't remember any conversation about them. 
Q Was there any reason why lVIr. Quillen could not have sold 
them before you did? 
A No. 
Q Did anything you did hinder Mr. Quillen in any effort he 
made to sell the apples? 
A Not before I had sold them. 
Q Did he offer any objection to the rate at which you were 
selling the apples ? 
A Yes. He said it was not enough. 
Q Did he tell you where you could sell them higher? 
A No. . 
Q There was something said about trucking some of the apples 
to Norfolk, to Southeast Virginia. Did you direct that operation? 
A Yes. 
Q What was the result ? 
A Mr. Turley and John Dameron had both had exper-
408* ience of *selling apples on the road, and I sent them over 
with two hundred baskets of selected apples from the culls, 
cider apples. 
Q Where did they take them? 
A To Southeastern Virginia. The books will show just what 
they brought back. It was not as much as I expected, or them either, 
because they struck a bad market which anyone is liable to do at any 
time. I will furnish the original account of the sale of these apples 
and expenses. 
Q I believe there is a statement made here that the company 
suffered quite a loss on account of this truck of apples? 
A I will bring in the original account of these'apples sold by the 
basket. 
Q Will you file that with the Commissioner? 
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A I will. (Titus Exhibit 5) 
1~ Q Mr. Titus, there is a matter here about which the other two 
1 partners have made quite a to do in connection with the peach trees 
I for the y!ear 1934, I believe. Will you just state in your own words 
what took place with reference to these peach trees. 
A In 1933 Mr. Beard, the superintendent told me that was in 
June and the ground was dry, that he wanted those peaches nitrated, 
and insisted that they be nitrated. It didn't rain in July and they 
nitrated late and it made such a late frost that that- winter they froze. 
They weren't fit to send out to customers, although we did 
409* send them out. *The same thing happened the next year, and 
the ground was dry in the middle of June and I objected. I 
didn't want the same thing to occur again. I saved that crop from 
being frozen; they froze back seven or eight inches at the top any-
way, and if they had been nitrated they would all have frozen. 
Q There has been filed here a long account which purports to 
be the losses to the partnership because of your failure to nitrate these 
trees this one time in 1934. You have examined that? 
A Yes. 
Q In your opinion and with your experience as a nurseryman, 
did these trees get a normal growth that year? 
A They did not. They were so thick they couldn't grow. They 
made some nice trees, but there were too many late culls in them. 
They didn't grow straight in the row and I had to stake thousands of 
them to keep them straight. 
Q Did you attend to that staking? 
A I had it done, yes. 
Q In your opinion and based on your experience, was it poor 
management or a poor policy, from a nurseryman's point of view, to 
fail to nitrate those trees one year? 
A I never did nitrate growing peach trees except early in the 
Spring, because I never wanted to grow big trees. We always had 
too many big trees without trying. Two and three feet were the 
two sizes I tried to grow. 
410* *Q Which variety sold the best? 
A The two to three feet size sold first; the three to four 
feet size sells second; then eighteen to twenty-four inches, last, and 
any left on hand were the four to five foot trees. 
Q Did you countermand this order to nitrate the trees because 
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you felt any animosity toward Mr. Quillen or anybody connected 
with the Nursery, or, just why did you do it? 
A I felt it was to the best interests .of the Nursery to do it. 
Q Did you exercise your best judgment in doing that? 
A I did, and it proved to be the best judgment, too. 
Q In your opinion, and from your knowledge of the growth 
the trees got and the sales they made, was your action responsible 
for any loss to the partnership? 
A None whatever. There were a lot of culls in them, seven, 
eight up to twelve inches, because they were too thick, but that is 
nobody's fault because some peach seeds have two or three kernels 
in them, and that year they came too thick, the thickest I ever saw. 
But not only that, every bud "took" and that made them awfully 
thick. Peach trees are planted thick with seeds to make grow small, 
not to make them grow straight as Mr. Quillen testified, because a 
peach tree by itself will grow straight. 
Q Then what is your judgment on the claim that they have for 
losses of some $20,000, I believe, to the Nursery? 
411* *A It has no foundation whatever. 
Q Was your practice in not nitrating in accordance with 
the practice follovyed by good nurserymen ? 
A Well, I "understand in the North they grow larger trees than 
· here in the South and they nitrate in April sometimes, or along about 
the first of May. 
Q In former years you did grow peach trees, didn't you? 
A Yes, here and in Nebraska, too. 
Q I am speaking specifically of this nursery here. In former 
years what was your practice? 
A I never did nitrate. There was some nitrate in the fertilizer 
·I applied in the Spring, but I never gave them any nitrate by itself. 
I did apples, but not peaches. 
Q Was there ever any question raised about your failure to 
nitrate those peaches until this year? 
A No. 
Q This claim they had made on account of the peach trees-
when did you first hear of the partners making any such claim? 
· A It was the Fall sometime. I don't know just when. 
Q What was the claim made then? ' 
A Just simply that I failed to nitrate and didn't get the growth 
they should have. 
I • 
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Q Did they claim that you owed them anything? 
A No. 
Q When was the first time you heard of owing anything 
412* on *this account? 
A When the other depositions were taken. 
Q That is the first time you heard that they claimed that money 
for damages? 
A Yes, the first time. 
Q Did you participate in the examination made by Mr. Quillen 
and Mr. Billerbeck of this block of peach trees? 
A I didn't know a~ything about it until they testified ·to it. 
Q This suit, I believe, was brought on December 28, 1934. This 
investigation of the peach crop was made then on February 16, 1935, 
approximately two months after the suit was brought. Now, are ariy 
peach trees sold in the Fall ? 
A Yes. 
Q Had any been sold out of this block of peach trees in tlie 
Fall of 1933? · 
A Yes, a good many. 
Q What record was kept of the· size of trees that had been sold 
prior to this examination that was made? 
A The 2 to 3 feet Albertas had all been sold. I sold them. 
The 18 to 24 inch trees were partly sold. 
Q Do peach trees, in your experience, all obtain the same growth 
each year? In each planting of peach trees is there a uniform 
growth? 
A No, there is quite a difference. Just whether they are thin 
or thick, whether the season is wet or dry. If it is a dry season, we 
get a small growth, in wet seasons they are very large. 
413* *Q Would it be possible for anyone to go out and ex-
amine a block of young peach trees and say how much they 
should have grown and didn't.· 
A I don't see how he could undertake it. 
Q You have had some forty-odd years experience, haven't you? 
A Yes. 
Q Can you say in planting a block of peach trees that by a 
certain time you will have a certain percent 2 to 3 feet; do they al-
ways come out the same percentage. 
A No. That would be utterly impossible. 
Q Do weather conditions, soil, and other things influence that? 
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A Sure. When the block has come to the end of the season 
you can generally estimate about what size the different ages arc. 
You could not tell beforehand what they ought to be. 
Q Coming to your account as disclosed on their led·ger. Who 
had the supervision of the office and of the Nursery business? 
A Mr. Quillen. 
Q Did you participate in or enter into that part of the business 
at all? 
A None whatever. 
Q Who had the direction of the bookkeepers? 
A Mr. Quillen. 
Q . Did you enter into or attempt to eriter into that part of the 
operation? 
414* *A No, I never interfered with any of lVIr. Quillen's 
work. 
Q On the account which they have filed here, it purports to 
show what their ledger shows they have charged you with various 
items of gasoline. Now, a hasty glance at this account does not show 
charges for gasoline until 1926. Did you use company gasoline prior 
to that time ? 
A I did. 
Q Why do they charge you with this gasoline, do you know? 
A No, I do not. 
Q What was the gasoline used for? 
A Practically I used it for pleasure riding. 
Q When did you first know they charged the gasoline to you? 
A I didn't know it for son1e time afterwards. 
Q Were you on any business for the Nursery during the time 
that they were charging you for the gasoline? 
A Not very much. I would go out and see some customers once 
in a while, some I thought had not been treated right. · 
Q Did Mr. Quillen and Mr. Darnell use company gasoline? 
A They did. 
Q So far as you know were they ever charged with any they• 
used for their private entertainment? 
A Mr. Quillen was not charged. 
Q Do you know about Mr. Darnell? 
A My understanding is that he was not charged. 
Q But they did charge you? 
A Yes. 
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415* *Q There is another n1atter here. Something has been 
said about your not turning in some strawberry money. \tVhat 
about the strawberries? 
A I turned in every dollar except what I accounted for. I 
bought things for the Nursery and used the strawberry money to buy 
them. I should have turned it into the office, but I didn't do it. 
Q I hand you this paper showing certain expenditures in con-
necti.on with strawberries. From what did you make up that state-
ment? 
slips. 
A We kept slips out at the Nursery, and I took it off of the 
Q Did you pay personally for those items? 
A I did, out 0f the strawberry n1oney. 
Q Did you report that at the office? 
A No, I did not. I neglected it. 
Q From what record did you recently make up this statement? 
A From the slips. 
Q Do you have those slips? 
A No, I haven't now. 
Q How were you able to make up this record recently? 
A It wasn't made up recently; it was some time ago. 
Q '\iVhen did you make it up? 
A The same year, 1934, I think. 
Q Do you have the one that you made up in 1934? 
A No, I don't. I might have a few of them. 
416* *Q vVhat did you copy this from? 
A From the slips, as I testified before. Nursery slips 
they had at the Nursery. 
Q But you made this up within the last few weeks, didn't you? 
A Yes, I copied that. 
Q vVhen you copied this, what did you use as your memoranda? 
A An old book that I have. 
Q Will you file that? 
A I will file the leaves out of it. (Titus Exhibit No. 6) 
Q What happened to the rest of this strawberry money? 
A It was turned over in cash and accounts to Mr. Beard and 
Mr. Snyder. 
Q They show some credit for cash collections on your account, 
I presume this is from the strawberry money? 
A I don't know. 
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Q So far as you know, did you or did you not account for all 
of the money you received from the sale of strawberries or anything 
else? 
A I never kept a dollar that belonged to the Nursery. 
Q Did they ever charge you with being dishonest? 
A Not until they testified the other time. 
Q Did they ever make any complaint to you? 
A I never heard of it until the depositions were taken. 
Q I believe you hold a note of the partnership? 
·A Ido. 
Q What is the amount? 
A $2,384.57. 
417* Q ·no you recall the date ? 
A January 1, 1927. 
Q Will you file a copy of that note with the Commissioner and 
exhibit the original here? 
A I will. ("Titus Exhibit No. 7") 
Q Is that note here now? 
A It is in my safety deposit box at the bank. 
Q I hand you a statement herewith, with invoices attached, 
showing several items contained in the statement, and ask you what 
this represents? 
A We were about to divide up and the understanding was that 
I was to get the Ellis farm, and I went to work and both of us was 
going to start a nursery. So I went to work and bought this stuff 
for my nursery. 
Q Is that the stuff that you planted on the Ellis farm? 
A It is. 
Q That about which they had something to say in their depo-
sitions? 
A Yes. 
Q I hand you herewith another statement with a number of 
freight bills attached, and express bills. What do they represent? 
A. That is the freight and express and postage that I paid on 
these. invoices that I bought. 
Q Did you pay all of these bills personally? 
A I did. 
418* *Q Are all of these invoices for the purchase of this 
stock which you planted there? 
A Yes. 
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Q And did you pay for all of the freight, express and postage? 
A I did. 
Q Will you introduce these as evidence? 
A I will. ("Titus Exhibit No. 8") 
Q Did you ever receive . any credit for that stock which you 
purchased ? · 
A I have not. 
Q I believe you said that prior to this suit there were nego-
tiations working toward a settlement of your differences in the part-
nership? 
A Yes. 
Q And on which farm did you plant these things? 
A The Ellis farm. 
Q Why did you plant them there? 
A That was the farm they decided I could have when we di-
vided it up. 
Q Had there been some effort on the part of the other two 
partners to start an independent organization at that time? 
A Yes. We had talked it over and decided we would both 
have a nursery of our own. After that the got incorporation papers 
for the \Vaynesboro Nurseries and attempted to have all the salesmen 
go with them and leave n1e high and dry with my stock. 
419* *Q There was filed here with the other depositions cer-
tain papers, contracts entered into between the Titus Nursery 
Company and the Waynesboro Nurseries. All of these have been 
filed as exhibits and are dated the first of December, 1934. All four 
contracts, I believe, dated on the same date, setting forth the sale of 
certain of the company's equipment, and the sale of nursery stock. 
Were you in any way consulted about these contracts that were en-
tered into? 
A I was not. 
Q Did you know that they disposing of certain assets of your 
company to their own corporation? 
A Not until I ran across that contract. 
Q Did you examine these contracts as shown m the exhibit, 
and the price list attached to the contracts? 
A I have. 
Q How did the prices made their own corporation compare 
with current prices? 
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A They were very, very much lower than our wholesale price 
at the time. 
Q Do you recall any special instances? 
A Especially on peaches and apples. I could hardly say, but 
it was probably two-thirds lower than the whole sale price. 
Q You say that you had no knowledge whatever of this con-
tract before it was entered into? 
A No. 
Q Did either 1\IIr. Quillen or Mr. Darnell tell you what 
420* they *proposed to do? 
A No. 
Q Did they discuss with you at any time the sale of one of 
your trucks and some office equiptnent? 
A I was not consulted at all on anything. 
Q The sale which purports to amount to $1500, and was sold 
to them on the basis of $100 cash. Did you ever know anything 
about that until this case occurred? 
A I didn't know about it until I discovered that contract in the 
office. 
Q They have testified that you used company land to plant this 
stock, and used their ground. Did you consider it that way? 
A That ground was purchased with my credit and their credit 
at the same time. It was the same kind of land they had, too. 
Q Do you know whether the salaries paid to the other two 
partners as stated by Mr. Quillen and Mr. Darnell, is correct? 
A Yes, I think it is. I got it from the books. 
Q The books disclose then, that what they had to say about 
the salaries, is correct? 
A Yes. 
Q This question of your drawing certain checks against the 
account of the company. Will you state why you drew these. checks 
and what the conditions were? 
A I had some salary coming to me and couldn't get it from 
the office, and had no way to get it except drawing the 
421 * *checks myself. 
. Q Before you drew the checks, did you make. any in-
quiry as to the cash position of the company? 
A I did. I came to lVIr. Beard or Mr. Snyder, and asked and 
then I asked Mr. Shumate at the bank every time. Mr. Snyder held 
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Q When you were informed that they were short of cash, did 
you draw the checks ? 
A I did not. 
Q Y au were back on the job, I believe, for twenty-three inonths? 
A Yes. 
Q And in that time you drew checks, I believe the testimony 
disclosed, aggregating $3500, which was considerably less than the 
$200. per month that the other partners were drawing, is that correct? 
A Yes. 
Q Did you at any time, regardless of the welfare of the com-
pany, and without due regard to its welfare, draw down funds-draw 
checks on the company? 
A I never drew any but what there was plenty of money in 
the bank to pay it. 
Q Were you able, thru that period of time, to obtain the co-
operation of Mr. Quillen to such an extent that you were entirely 
familiar with the needs for money? 
A Only as I inquired at the office. 
422* *Q I asked you with reference to Mr. Quillen. Did he 
disclose to you the condition of the company? 
A No. 
Q Did he ever approach you on the question of withdrawing 
this money? 
A He did not. 
Q Did he ever say anything to you about it? 
A No. 
Q Did he ever advise you that the company was hardpressed 
for cash? 
A No. 
Q When you sold to Mr. Quillen and later to Mr. Darnell did 
you inventory the Nursery? · 
A We did. 
Q Did they go into the matter with their eyes open? Did they 
know what they were buying? 
• A Mr. Darnell helped inventory the stock, and Mr. Quillen 
made out about all the prices. You might say all of them, because 
he was at the office and knew the prices, and the prices were listed so 
that they knew what they were doing. 
Q Did they ever make any complaint to you that you had 
charged them too much for their interest? 
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A No. I didn't charge enough, simply because this inventory 
was taken in March and the stock had had a year's growth at the 
old company's expense. It should have been more. 
423* *Q Did they ever claim that you had taken advantage 
of their inexperience or lack of knowledge of nursery stock? 
A Both of them had had experience at that time. 
Q Did you take advantage of them? 
A I did not. No one could have been fairer than I was. Mr. 
Quillen helped make out the prices, and cut some of them down, with 
my knowledge, too. 
Q In connection with this block of apple trees, you have shown 
'here the various size trees that you charge them with in your state-
ment. Was anything else of value connected with that block of apple 
trees that the Nursery Company got the benefit of? 
A There was. One year cut-backs, that consisted of trees not 
large enough to sell, and cut down to the ground to make one year 
trees. 
Q you did not take into consideration the value of those at 
all in making this claim? 
A No. 
A Were they of any value? 
A They were. 
Q What do you use them for? 
A We sell them for one year trees. 
Q How many were there? 
A I did not keep any record of them, all the records I have 
was what few they took up in the Fall when they went to filling 
orders. I could get the percentage from them. 
424* *Q Was there any considerable number? 
A Close to thirty thousand. 
Q Thirty thousand cut-backs that you did not take into con-
sideration in n1aking up the value of that block of trees? 
A Yes. 
Q One other question in connection with t}_1e sale of the apples. 
Did you ever send a truck to sell apples except on this one occasion 
down about Nor folk? 
A That is the only time in my life. 
Q Were other apples sold off the company truck? 
A Not to my knowledge. I have heard that they, were. 
Q But you had nothing to do with it? 
I 
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A No. And about the cut-backs, I am throwing them in to 
make up for the culls and expense of crating and the extra work 
done on these apples. 
425* *Cross Examination 
BY MR. BRANAMAN: 
Q Mr. Titus, where were you born? 
A In Nemaha County, Nebraska. 
Q Did you spend all of your life there until you came to Vir-
ginia? 
A Yes. 
Q What business were you in in Nebraska? 
A Nursery business and farming, from the time I was six-
teen years old. 
Q You were a nurseryman and· farmer from the time you were 
sixteen years old in Nebraska, until you came to Virginia in 1921 ? 
A Yes. 
Q How extensive was your farming? 
A My father owned a 165 acre farm, adjoining the town of 
Nemaha. 
Q Is that the property you refer to that you operated as a farm 
and nursery? 
A Yes. 
Q Anybody else interested in it? 
A My father. 
Q Any brothers? 
A Not until later on, my brother and I got to growing seedlings 
together. 
Q On this farm? 
A No, an adjoining farm. Rented land. 
426* *Q Your operations in Nebraska were carried on with 
your father on his 160 acre farm? 
A Yes. 
Q He owned the farm? 
A Yes. 
Q Did you work for him, or not? 
A We were partners. 
Q He owned the farm and you and he operated the farm as 
304 F. At!. Quillen and J. M. Darnell v. G. N. Titus 
G. N. TITUS 
partners, growing wheat and other farm crops, and partly carrying 
on your nursery business ? 
A Yes. 
Q How extensive were your nursery operations for instance? 
A vV ell, towards the last the apple planting was $400,000. 
Q In what year? 
A I couldn't say offhand. 
Q The year before you came to Virginia? 
A No. For three years before I came to Virginia I was out 
of the nursery business. I was looking for a location. 
Q Then what year was it? 
A I don't know. 
Q Was it sometime in the 1900's? 
A Yes. 
Q What year in 1900? 
A I don't remember. 
Q How long before yott went out of the nursery business m 
1918? 
427* *A Not very long. I froze out then. 
Q Y ott mean to say that the winter was so severe m 
Nebraska that it froze your nursery stock? 
A My peaches, apples, cherries and plums. 
Q Then you quit. Was your father living then? 
A Yes. 
Q Did he continue the business? 
A He didn't have anything to do with it. I{e was a merchant 
in Nemaha. I ran the place. 
Q He had nothing to do with it? 
A Yes, he· advised with me and we talked things over together. 
He was quite a help to me, and he had lots of confidence in me. 
Q You froze out in 1918. Then for three years what did you 
do? 
A No, I didn't say for certain "1918". I don't remember ex-
actly. 
Q Y ott cmae to Virginia in· 1921 ? 
A Yes. 
Q And you say that for three years before that you were not 
engaged in the nursery business, and that you froze out and quit in 
Nebraska at that time ? 
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A No, I didn't say exactly the time. It might have been three 
or four years. 
Q Well, anyway you quit the nursery business in Nebraska in 
1918? . 
428* *A About that time. 
Q Three years before you came to Virginia? 
A Yes. I was closing out my nursery business during that time 
after I froze out. That is the reason I was in the nursery business 
from then on. 
Q I understood you to say you got disgusted in 1918 when 
you froze out, and quit? 
A I said, from the time I froze out, up until1918 I was closing· 
out my business. 
Q Then you closed out in fuU in 1918? 
A Yes. 
Q What were you doing in the three years until you came to 
Virginia? · 
A I was still farming, and had a 120 acre apple orchard. I 
had a half interest in looking after that. I got fifty percent. 
Q You were running the orchard? 
A Yes, and farming. 
Q For three years? 
A Yes. 
Q And running around looking for a location. Y ott went to 
California? 
A Yes. 
Q What other places, New York City? 
A No. Up along the lakes. I bought apples for two years 
and shipped them to Nebraska. 
Q Lose anything on them? 
429* *A The last year I lost $3,000. That was during the 
banker's scare. I had 21 cars of apples running into Nebraska. 
And the first thing I knew I got a wire to leave the apples. They 
had no money and couldn't borrow any. Consequently, I got left. 
Q When did you arrive in Virginia? 
A In March, 1921. I was here the Fall before investigating 
Virginia. I travelled up and down this Valley, I found it a fertile 
district. 
Q Did you make any contact or contracts with reference to 
growing nursery stock in the Fall of 1920? 
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Q Then you went back to Nebraska? 
A Yes. 
Q And came back when? 
A In March, 1921. 
Q Didn't Carl Harman have some trouble about a contract with 
you? 
A None whatever. 
Q Didn't he write to you time and again and never heard from 
you, and finally he found some supplies you had on his land? 
A There was no rent due. 
Q But you contracted with him? 
A For the next year. There was nothing due then. 
430* *Q Do you deny that he had any trouble? 
A I do. He wrote to me, but we never had any trouble. 
Q Didn't he sell your peach seeds? 
A Yes. 
Q Why? 
A Because he thought I was not coming back. I was tied up 
on account of these bank drafts for apples. That is the reason I 
didn't come earlier. 
Q When you came down· and started your nursery in the Spring 
of 1921, what did you plant? 
A 50,000 apple grafts and sotne peach seeds. And then some 
shrubs and evergreens I brought with me from my nursery back 
home. 
Q Where did you plant these things ? 
A On the Hartman farm. 
_: Q Had you rented the H;artman place? 
A There was no contract made until I can1e here. 
Q I understood you to say you had made a bargain. 
A We had an understanding, a verbal contract. 
Q Then you came back and put out the nursery stock in the 
Spring of 1921 ? 
A Yes. 
Q And brought ·some other stock and set out? 
A Yes. 
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Q And bought some evergreens and set them out? 
A Yes. -
Q Did you have any salesmen then? 
431 * *A Just two. 
Q Who were they? 
A Warwick, from Crozet, was selling for me. I have for-
gotten the other. 
Q How much money did you bring down from Nebraska to 
put in your operation? 
A About $6,000. 
Q All cash? 
A I brought some nursery stock I had bought and paid for out 
of the $6,000; but I had $6,000 all told. 
Q How much cash did you bring? 
A . I couldn't say. 
Q Did you borrow the money? 
A No. 
Q Didn't you borrow that money from the Citizens State Bank 
in Nebraska against your interest in your father's estate? 
A I had some money borrowed there. 
Q But didn't you borrow the money, the $6,000 you brought? 
A No, not all of it. 
Q What part of it? 
A I had sold a big crop of apples the year before--
Q What part did you borrow? 
A I don't know without looking it up. 
Q Can you find out? 
A I think so. 
Q Be ready to answer as soon as you can find out. 
A I don't understand what this has to do with. this case. 
432* *Q So your capital was borrowed, borrowed against 
your interest in your father's estate 
A No. It was not against my father's estate. It was against 
my own account. 
Q Was your father living or dead at that time? 
A I have forgotten when he did die, but I think he was dead. 
I had some money tied up in these apples and I gradually paid it 
back when I collected it. All but $3000. 
Q When did you first meet Mr. Quillen, and where? 
A It was in the Fall of 1921,, down in front of what is now the 
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Farmers' Co-operative Union, and he was over where the bake shop 
is. 
Q It was in the Fall of 1921 that you met Mr. Quillen? 
A Yes. 
Q When did you take hitn into the partnership? 
A I don't know the date. It was the next year. It is a mat-
ter of record. 
Q You filed a copy of the contract with your bill, dated Feb-
ruary 7, 1922. 
A I think that's right. 
Q Where is your original contract? 
A Mr. Quesenbery has it. 
Q What did Mr. Quillen pay you for his interest i~ the bus-
iness? 
A He didn't pay me anything. He put $3,000 into the business 
and gave his note for $500. That note has never been paid. 
Q Will you bring it out and file it? Where is it? 
433* *A I have it, but I can't find it. 
Q You tell the Court that you had Mr. Quillen's $500 
note, payable as ·part of the purchase price of the one-fourth interest 
in the nursery, and it has never been paid, and you are unable to 
find it. 
A It was not payable to me, only for the Nursery. I think 
it was made out in my name, but to be paid to the Nursery. 
Q If it was made out in your name you were entitled to collect 
it, were you not? 
A Well, it ought to have been collected for the Nursery. 
Q Your contract says that Mr. Quillen executed to you, Titus, 
ten months after date, a note for $500. 
A Yes. 
Q If it was payable to you it was your note? 
A No, I never understood it that way. This one-fourth in-
terest was $3500 and he only had $3,000; and he gave me his note 
for $500 for the rest of it. 
not? 
Q Y ott signed the original contract with Mr. Quillen, did you 
A Yes. 
Q That is your signature? 
A Yes. 
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Q Doesn't that contract, in its face, say that the $500 note is · 
payable to you? -
A I never received it with that understanding. 
Q You signed the con tract, didn't you ? 
434* *A Sure, I did. 
Q I just asked you i £ the note was payable to you ac-
cording to the contract? You owned it, didn't you? 
A I understood it was to be payable to the Nursery, but made 
payable to me. 
Q You contract says that Mr. Quillen paid $3,000 in cash into 
the Nursery, and further states that he gave you a note payable to 
you, Titus, payable to you ten months after date ( 
A Yes. 
Q This is the original contract I hand you, is it not? 
A It is. 
Q Now, you undertake to repudiate your own contract with 
reference to the $500? 
A No, I ain't repudiating anything. 
Q Among other things in this contract, what were you to re-
ceive for your services in connection with the operation of the Titus 
Nursery? ' 
A $100 a month. 
Q What was that for? 
A For working in the Nursery, managing the Nursery. 
Q What duties did the management entail upon you? 
A Taking care of the Nursery as a whole, propagating stock. 
Q Did you fill orders, direct the work? 
A Yes, at the Nursery. 
Q Digging the stock? 
435* *A Yes. 
Q Preparing it for sale in the Fall? 
A Yes. 
Q Anything else? 
A Well, everything connected with it. 
Q Those were the duties supposed to be rendered by you for 
which you were to receive $100 a month? 
A Yes. 
Q What were the duties of Mr. Quillen? 
A He was to take care of the office and manage the sales force. 
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Q What was he to receive? 
A $100 a month. 
Q He was to receive $100 for the services rendered to the com-
pany in connection with the office and managing the sales force, such 
things as that? 
A Yes. 
Q When he bought into the partnership in February, 1922, did 
you or not reserve any nursery stock from the operation of the sale. 
A I reserved what we had sold for Spring delivery. 
Q What did you have sold at that time? 
A I don't remember. 
Q Where are your books? 
436* *A Out home. 
Q Will you bring them down and let us examine them? 
A It will take quite a little while to find them. I never kept any 
regular book account, because I didn't have time. 
Q You didn't have time to keep a regular book account. vVhat 
did you keep ? 
A Records on papers. I worked hard all day long, and worked 
at night as long as I could stay awake. I didn't have time to do 
much bookkeeping. 
Q Really, you didn't keep any records, just sheets of paper, 
backs of old envelopes, anything convenient. Have you those papers 
now? 
A Part of them. I don't know how many. I don't destroy 
any papers. . 
Q Didn't that method of keeping records involve you in diffi-
culty with your customers? 
A None whatever. 
Q You were able to fill orders promptly. 
A I always had order blanks. 
Q Did you have many mail orders? 
A Yes, most all mail orders. 
Q They didn't all use blanks? 
A No. 
Q Didn't you have any difficulty about them? 
A Some of them I never collected. 
Q You filled them without trouble? 
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A Not very many, but a few I didn't collect. 
437* *Q . But you had no trouble filling orders? 
A No. 
Q There is no question about that, no complaint from cus-
tomers or any other persons? 
A It would be pretty hard for anyone to do any kind of busi-
ness without complaints of some kind. 
Q But your memory is that you had no trouble? 
A No serious trouble. 
Q In filling your orders in the Fall of 1922, from the reserved 
stock? 
A Yes. There was no trouble. 
Q Don't you recall that the postal inspectors were here after 
you for accepting orders, taking money, and not filling them. 
A I do. 
Q You must have had some trouble. 
A Well, it was trouble, and still it was not. There was a 
reason for that. 
Q Your manner of keeping your records? 
A No, I can look it up and see just what it was about. I 
don't remember now, I can't remember everything. 
Q Your memory is so good about so many things, why not 
refresh it on these things? If you had kept an accurate record, you 
would have had no postal inspector calling on you. 
A We might have them in any time. 
Q You haven't had any since that time? 
A No. 
438* *Q But you did run into trouble? 
ders. 
A It was not much trouble; 
Q You hadn't been keeping your records and filling your or-
A I don't remember just how it happened or what it was. 
Q How much stock did you· ship in the Fall of 1923? 
A I don't know. Something like $4,000 worth. _ 
Q How did you keep that stock separate from that in which 
you had reserved for the company? 
A Mr. Quillen had nothing to do with what was sold in the 
Fall. 
Q But was there not other stock? 
A It was hilled in. 
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Q The stock you reserved had all been dug? 
A Yes. 
Q Did you use any of the stock not hilled in, in filling your 
Spring orders? 
A No. 
Q You are certain ? 
A I am. 
Q Are you positive? 
A I am. I bought the stock. 
Q You never went out there and dug any of the stock in which 
you had sold Mr. Quillen an interest and made no reservation? 
A No. 
Q Y ott are certain and positive? 
439* *A Yes. 
Q Your memory is good there? 
A Yes. 
Q I understood you to say you sold $4,000 worth of stock 
Will your records show that? 
A It would take quite a little while to get the records out. 
Q You had a delivery in the Spring of 1922? 
A Yes. 
Q And a delivery in the Fall of 1922? 
A No, not of mine. 
Q Just the Spring delivery was yours? 
A Yes. 
Q The Fall delivery was the Company's? 
A Yes. Right considerable delivery, too, for the first year. 
Q Don't you recall that you had some differences with l\1r. 
Quillen there very shortly after he can1e into the partnership over 
filling your orders from trees that were not dug that year in the 
Nursery there, in which he was interested? Do you deny that? 
A I do. 
Q There was no trouble whatever; no argument; everything 
was smooth and calm?-
A Yes. Everything was smooth and calm because we had no 
trouble whatever. 
Q Your business was very small at that time, I take it? 
A Yes, my business was quite small, but we were very 
440* busy, *and I had to stay with it and watch it. 
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Q So, it was a very small business that Mr. Quillen 
bought into? 
A Sure it was. $3500 was a very small amount. 
Q Did you have any office at that time? 
A At home. 
Q No office at the Nursery? 
A No. 
Q No big shed there? 
A I think there was a shed there, used for a packing house. 
Q Didn't you pack from the barn? 
A I think there was a shed. 
Q You had no office in Waynesboro? 
A No. 
· Q vVhere did Mr. Quillen go to work? 
A In Walter Ellison's office. He divided offices _with \i\Talter 
Ellison. 
Q Where, in what building? 
A Right in this room-in the bank building of The Citizens-
Waynesboro Bank and Trust Company. 
Q You say he had office space with Mr. Ellison? Did he have 
any help? 
A No. 
Q He was salesman and record keeper? 
A No, he had some salesmen. I mean he didn't have any help 
in the office that I remember. 
441* 
Q Did he sell some on the road himself? 
*A I think not. He was busy in the office. 
Q There is a great deal of detail work to the nursety 
business? 
A Yes, a tremendous lot. 
Q A matter that can easily involve you unless it is kept straight? 
A Yes. 
Q There are lots of heartaches for nurserymen? 
A There never were with me except when I froze out. 
Q You always kept everything straight and never had any 
trouble about messing up things? 
A No. 
Q Not even with the postal inspectors coming after you? 
A That didn't amount to anything. Just a misunderstanding 
between me and a customer and he turned it over to an inspector. 
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Q When did Mr. Darnell first contact you? 
A I couldn't say. It was talked about quite a little bit. 
Q How long before he entered the company? 
A I couldn't say. 
Q Was he one of your salesmen? 
A He was. 
Q How long had he been working for the company? 
A Right from the beginning. I think lVIr. Quillen picked him 
up the first year. 1922, I think it was. 
Q When did you and he open negotiations for selling him a 
one-fourth interest? 
442* *A In the Spring of 1924. 
Q You began these negotiations in the Spring of 1924? 
A It may have been in the winter. I couldn't say just when. 
Q These negotiations extended over some four or five months? 
A They might have. 
Q When was the deal closed? 
A July 21, 1924. 
Q Don't you undestand that you got the money in June of 1924, 
and the contact written afterwards, in July, 1924? 
A The contract was made and signed on July 21, 1924. 
Q Hadn't you and he come to an understanding early in June 
of that year? 
A Not at all. 
Q Then he is wrong? 
A My bank· account shows that he gave me a check on the 
21st day of July, 1924, the day the contract was signed. Now, then, 
that is all the record I have. 
Q Y ott don't know whether he had given you anything before 
that? · 
A If he did, I kept the check all that time. 
Q But you are not positive? 
A Yes, I am positive. I know when my bank account showed 
when it was deposited. 
Q You gave him a sale bill for one-fourth of your interest in 
the company, didn't you? A bill of sale, is that right? 
A I think so. 
443* *Q vVhat was he to pay you? 
A A little over $7,000. 
Q How much over? 
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A I don't remember that. The contract will show it. That 
is the best evidence. 
Q How much over $7,000? 
A The contract says how much. Whatever it says. . 
Q Your contract that you signed, dated July 21, 1924, along 
with Mr. Darnell, says that you sold him a one-fourth interest in the 
property for $7,000. What else? 
A Nothing. 
Q Then why did you say you were to get more than $7,000? 
A I was just saying I thoqght it was more. 
Q You are testifying here, so why don't you testify the things 
that you know positively. You know you were to get $7,000? 
A I told you something over $7,000. I thought it was. I veri-
fied that by the contract. That is the best evidence. 
Q What else did you get? 
A Nothing. 
Q There is nothing ill' this bill of sale. that you made him, cov-
ering his duties as one of the partners in this partnership, is there? 
A I couldn't say, but I supposed he was going to be a salesman 
just as he had been, and he has been a salesman. 
Q His duties were not defined in any way, shape or form in 
your contract of sale to him? 
444* *A I don't remember. 
Q Have you read the contract ? 
A I have. 
Q Read it again. 
A (Reads) . No, there is nothing in there, nothing. 
Q There is nothing in this contract of sale between you and 
Mr. Darnell, providing either for your duties, those of Mr. Quillen 
or Mr. Darnell, is that right? 
A That's right. 
Q Then you partners continued your operation under your old 
contract, is that right? 
A We just kept going. I don't kn9w whose contract it was 
under. 
Q You let Mr. Darnell into the partnership by selling him a 
one-fourth interest that you owned, is that right? · 
A Yes. 
Q And then you owned one-half, and Messrs. Darnell and 
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Quillen each owned one-fourth. You continued your old partnership 
contract, that you and Mr. Quillen had on February 7, 1922? 
A With the exception that the salaries were raised to $150. 
Q You agreed that each partner should have $150. per month? 
A I had nothing to do with it. 
Q Don't you know that you and Darnell and Quillen all talked 
that over? 
A I do not. 
Q Do you mean to tell the Court that you sold a one-fourth 
445* *interest in the partnership, got $7,000 for it, and didn't have 
any understanding as to what Mr. Darnell and Mr. Quillen 
were to receive by way of pay in connection with services rendered 
the partnership? 
A I didn't know a thing about it. lVIr. Quillen made all those 
terms himself without considering me. 
Q You deny that you had any part in it? 
A I don't know anything about it. • 
Q I ask you if you deny that you had any part in arranging 
the salaries for yourself, Mr. Quillen and 11:r. Darnell at the time 
they both entered into the partnership? 
A I didn't know anything about it. 
Q Do you deny it-just say "I deny it." 
A I don't know anything about it, you can call it that if you 
want to. 
Q It is denial, isn't it? Or do you refuse to say it? 
A It isn't necessary. 
Q Then you knew something about it? 
A I did not. 
Q You mean to tell the Court that you sold a one-fourth in-
terest to a new partner, brought him in to it along with Mr. Quillen 
and you had been drawing down $100 a month, and you made no 
arrangement whatever about what salary Mr. Darnell was to receive? 
A That is exactly so; I didn't have anything to do with it. 
Q Nothing whatever-:-it wasn't even discussed? 
A Not with me, not at all. 
446* *Q Not at all? 
A No. I supposed he would go ahead and make the 
arrangements. 
Q How long did you draw down $150 a month? 
A The account shown is correct. Well, part of it is correct. 
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Q What part is correct? 
A Well, there were things charged up to me that I didn't owe. 
Q You drew this $150 salary and never made any complaint? 
A I didn't take it. It was left in the Nursery for a long time, 
and I didn't draw anything. 
Q How long, for instance? 
A The account is the best evidence. I don't remember. 
Q Didn't you take a note for a subsfantial part of that $150? 
A Yes, later on. 
Q How much later? 
A I don't remember. 
Q Where is the note? 
A That was exchanged for the one I got now. 
Q Then you accepted the $150 per month? 
A Sure. 
Q Until you quit in December, 1926? 
A Sure, I never objected to the salaries. 
Q Really, you needed it, didn't you? 
A No, I didn't. 
Q You needed it to live on, didn't you? 
A No. Mr. Darnell had paid me some money and I sold some 
property in Florida. 
Q When was that? 
447* *A In 1924, I think. 
Q You got $50,000 for that? 
A Yes. 
Q So you didn't need it to live on? 
A No. 
Q Y ott didn't invest that in the nursery business here? 
A No. 
Q Now you are positive in your date of the sale of the Florida 
property in 1924? 
A No. 
Q When was it? 
A I think it was 1924. 
Q Can you find out ? 
A Yes. 
Q After dinner, suppose you let me know. vVhat was your 
bargain outside of the terms of sale set forth in your contract of 
July 21, with Mr. Darnell? 
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A I don't know what you mean. 
Q Did you sell him all of your one-fourth interest in the 
Nursery? 
A Yes. I sold him all the one-fourth interest. 
Q You made no reservations? 
A No. 
Q Y ott must be wrong about that block of trees you were talking 
about, then. 
A Well, with the exception of that. 
448* *Q With the exception of the block of apple trees, he got 
a one fourth interest in everything else? 
A Yes.· 
Q That was the four acre block, three acres, or what? 
A About six acres. 
Q What farm was it on? 
A The Hartman farm. 
Q How near to the river was that? 
A At the corner next to the dam. 
· Q Down by the race? 
A There too. It extended along the road pretty near, up to the 
road next to the river. Up to within 300 feet of the South side toward 
town._ 
Q Now, did you make any count of those trees? 
A Yes. 
Q Who was with you? 
A John Darnell. 
Q Anybody else? 
A Bill Darnell counted a part of the day. 
Q Who is that? 
A _A brother to J. M. 
Q Who made up the memorandum? 
A .. I kept the account. 
Q Did both the Darnells count and you set down the figures ? 
A Yes. -
Q Where is that record? 
449* *A Right there on the desk. 
Q When you say "right there," do you mean the two 
cards that you have introduced as Titus Exhibit 3? 
A Yes. 
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Q Were those cards prepared as the count was being made on 
the block of trees? 
A Yes. They came out at the end of each row and I put the 
number down on there. o 
Q And your Exhibit 3 is the result of the count of the block 
of trees excluded from the sale to Mr. Darnell? 
A It didn't include the one year cut-backs. 
Q What do you mean by "one year cut-backs"? 
A Those not big enough to head. They are cut back to the 
ground and grow as one year trees. That distinguishes them from 
straight one year olds. 
Q The cards only included the trees which were ready for the 
market of the Fall of 1924? 
A No, they were not ready for the market. They were one 
year olds. 
Q Did you market any of the block in the Fall of 1924? 
A No, we ~idn't because we had a nice lot of cut-backs that 
grew the previous year. 
Q Do I understand that one of the trees counted on your Exhibit 
3 were marketed during the Fall of 1924? 
A Yes. All the Fall delivery was made out of that block, and 
the balance sold in the Spring of 1925. 
Q Your sales from the block in the Fall of 1924 and the 
450* *Spring of 1925 were all made from the block excluded in the 
sale to Mr. Darnell? 
A Y ott mean all the sales that were made? No, because some 
trees were. bought. The Fall delivery that we did sell out of this block 
were these trees. 
Q Were they .all apple trees? 
A Yes. 
Q No other nursery stock in the block ? 
A None counted. Nothing but apple trees. 
Q Nothing but the black of apple trees was excluded in the sale 
to Mr. Darnell? · 
A No. 
Q This is the block excluded, and the block containing one and 
two year old apple trees? 
A Yes; and to speak correctly it would be two year old trees 
and one year cut-backs. 
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Q Was anyone else with you at the time the count was made, 
save only the two Darnells? 
A That is all. 
Q And you are positive that you made the figures on your two 
cards introduced as Exhibit 3? 
A Yes. 
Q The writing on these cards is in your hand and no one else? 
A Yes. 
Q Did you ever show it to lVlr. Darnell afterwards? 
A I don't remember whether he saw it or not. He saw it 
451 * as *we counted them. Saw the figures put clown. 
Q Did you give him a copy? 
A No. 
Q Why not? 
A He never asked for any. He could have had it. 
Q That was back in July? 
A No. It was sometime in March, before the leaves, even the 
buds, started in the trees. 
Q The count was made in the month of 1\tlarch, 1924? 
A Yes. I think it was March. The buds had not started. 
Q Are you positive it was in March? 
A No. But it was about that time, early in the Spring. 
Q Then it was four months before you made the deal with :rvlr. 
Darnell in July, 1924, accorcli ng to your statement? 
A It would be a little over four months; along about that time. 
Q There was not anything certain about your deal being made 
in March? 
A Yes, we were invoicing. 
Q And you only invoiced the one blocl< of trees? 
A No, everything. 
Q Where are your figures for the other invoices? 
A I never kept them. I think I have them somewhere. I just 
kept this block. 
Q Isn't it strange that you invoiced only this block? · 
A No. I invoiced everything. Here they are, the whole bunch 
of cards. 
452* *Q How many are there? 
A I make twenty-nine. 
Q You have in your hands which you have counted, twenty-nine 
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cards with various data on- them. Is the writing on these cards in 
your hand? 
A All but this in red ink, and some little that Mr. Quillen put in. 
Q Is all the red ink in Mr. Quillen's handwriting? 
A I would call it that. I didn't see him do it. 
Q Then how do you know it is his? 
A I judge from the looks of it. That "0. K." is his. 
Q Where did those cards come from and what do they pertain 
to-the twenty-nine cards you now have lying on the desk? 
A It was the invoices we took when Mr. Darnell bought in. 
Q When was that? 
A It was sometime along about the first of March. It might 
have been before or after. I don't know. 
Q Do those twenty-nine cards contain an inventory of all of 
the nursery stock except the excluded four or five acres of apple trees 
which Mr. Darnell was not interested in? 
A It is supposed to be. We might have missed some of it. 
Q You made a reasonable attempt to include everything in your 
inventory on these 29 cards, except the excluded block. Is that right? 
A Yes. vV e aimed to get everything. 
Q That inventory is the basis of your sales arrangement or 
agreement with 1\1r. Darnell, is it. 
453* *A Yes. 
Q You have laid aside three cards from the bunch first 
handed you containing a list of certain ornamentals with a cross 
marked thru, apparently striking out the listed items on these cards. 
What do these three qtrds contain ? 
A I can't say. It was done in the office. 
Q Is that in your handwriting? 
A That cross is not. The other is. 
Q In whose handwriting are the items listed? 
A 1\tline. But the cross-1 don't know who made that. 
Q The three cards which you take from the bunch are likewise 
in your hand,,vriting, but you dontt know who made the cross on the 
face of these cards, apparently striking out the listed items. Is that 
right? 
A That's correct. I trusted to Mr. Quillen to fix that up cor-
rectly, and after I got them back that ~s what I found. 
Q vVas 1\!lr. Quillen at the Nursery at the time this inventory 
was made out? 
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A Not to help us. He was probably out there some. 
Q Was he with you and the two Darnells· when the inventory 
was taken? 
A He was not. He might have been out there a little while. 
but he didn't help us. · 
454* 
Q He didn't participate in any w~y? 
A No. 
Q .. All this list was made up in your own hand, and you and 
the ·Darn ells did the counting? 
*A Will just helped a little on the apples, and how long 
I don't know. 
Q Y ott and J. M. counted the rest of the nursery stock? 
A I can't say how much he helped. 
Q You didn't go in there and promiscuously do the counting 
and putting the things down by yourself, did you? 
A I don't remember how much he helped. I know he helped 
with an of the apples, but I don't know how much on the other things. 
Q Don't you know that the Darnells helped, one or the other, 
during the entire inventory? 
A I know that they did not, not both of them. 
Q Who did? 
A Nobody but J. 1\II. Darnell and myself. 
Q 'In taking the inventory in March, 1924, to be used· as a basis 
of the· sale of one-fourth interest to]. M. Darnell, is it not a fact that 
you, along with one or the other of the Darnells, was present through-
out the taking of that inventory? 
A I said, and still say that Will Darnell only helped a little in 
the apples. How much Mr. Darnell helped on the others I wouldn't 
be able to say, but I know he helped ·on some. 
Q When Mr. Will Darnell was not present with you in inven-
torying the nursery stock, Mr. J. 1\II. Darnell was with you; is that 
right? 
A I said I didn't know how long they were with me. I 
455* don't *remember. · But Will only helped a little in the apples. 
Q If neither Mr. Will Darnell nor Mr. J. M. Darnell 
were present all the time, was there any time that you inventoried by 
yourself in the absence of either? 
A I couldn't say, but I think I was not. 
Q You tell the Court that in March you made up these cards, 
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the 29 cards plus the ·3 cards, yourself, listed the various items on 
them, extending the numbers and prices. What did you do then ? 
A I didn't extend the prices. I put them down, but Mr. Quillen 
. gave me the prices at the office. . 
Q I am speaking of what you did in the nursery. 
A I made these cards out. 
Q Sometimes the Darnells were present. and sometimes they 
were not? 
A I said I didn't remember whether they were with me all the 
time or not. 
Q You do not know? 
A No. 
Q Y ott don't know whether that accounting is correct? 
A It was not objected to. 
Q You did your best? 
A I did my best to make an economical inventory. 
Q As I understand you, your Exhibit 3, containing the inven-
tory of the block of excluded apple trees, is also in your handwrit-
ing? 
456* *A It is. 
Q You made the count and footed up the number of 
trees? 
A No, I didn't make the count. 
Q Who did? 
A J. M. Darnell thru all of it, and Will Darnell thru some, but 
how long he helped, I don't know. 
Q Who put the figures down and added them up? 
A I did. 
Q Did you add them up? 
A I did. 
Q What number did you get? 
A 65,873, I think. It is on there. When I added that up I made 
a mistake in the number in the first place, and just lately I discov-
ered it. 
Q Were these trees inventoried at the time you inventoried the 
entire nursery? 
A It was. 
Q At the same time? 
A Yes. 
Q You say you had 65,000 trees in the block-65,873-and 
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there were also that many or more trees in which :rvf r. Darnell acquired 
a one-fourth interest in another part of your nursery? 
A Yes, one year old apples. 
Q Salable, marketable apple trees, is that right? 
A Yes. 
457* *Q Where there more than 65,000? 
A Well, not in this block ? 
Q I am not asking about that block, but the rest of the nursery? 
A Yes. We had another block of two years olds in the spring 
of 1924, to be sold. He never got any of those. 
Q I am speaking of after his purchase; did he not get a sizeable 
interest in a block of apple trees? 
A Only one year olds, and he got some two year old Albemarle 
Pippins. 
Q Anything else? 
A No. 
Q Do your 29 cards reflect what you say as to the number of 
other apple trees? 
A It ought to. 
Q You haven't looked at them for some time? 
A No. 
Q Really, you are just testifying from memory? 
A I am testifying as to my ability in taking that inventory.· 
This is the best evidence to tell whether it is there. I know from this 
record. 
Q All right. How many apple trees did you sell Mr. Darnell a 
one-fourth interest in? Substantially more than 65,000? 
A It was 7 4,467. 
Q \Vhat was the plan for handling the block of 65,000 trees 
into which Mr. Darnell did not buy? How were you going to 
458* *keep them separate and market them with reference to Darnell 
and with reference to the old partnership and the new part-
nership? 
A I got so busy that I couldn't keep track of it. 
Q What were you to do? 
A I was to fill orders. 
Q With reference to this block of 65,000 trees? 
A I was not to do anything. 
Q Y ott were not to keep any account? 
A In March the agreement was that I was to keep track .of the 
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expense of growing that block of apples. But I didn't take it until in 
July and that block was practically made then and there was nothing 
to keep track of. 
Q Then the old company paid the expenses? 
A Yes.-
Q What was the expense? 
A I don't know. 
Q \iVhy don't you know? 
A It was not necessary to know. 
Q Were you going to keep the account? 
A As long as the old company paid it, what difference did it 
make? 
Q Didn't it make a difference against Mr. Quillen? 
A No .. 
Q wasn't it your duty and agreement to keep an accurate count 
on that block? , 
A It was in March, but I took them in July and they 
459* were *already made then, two years old. · 
Q What was done? 
A They were plowed down, and the men went over them and 
sprayed them. 
Q Where is your original record? 
A I didn't look it up. I had to rest. 
Q I reserve the right to recall you with reference to that book. 
Those trees went along in normal growth from July, with perhaps one 
or two workings, weedings by your men all thru the summer? 
A There was a lot of work done on those trees. Fertilizer 
was used. 
Q What else was used? 
A Labor. 
Q What did you do when the Fall came on with reference to 
those trees, did you dig any of them? 
A Yes, hilled them in. 
Q Did you box, pack and sell those trees? 
A Yes. The Fall delivery was out of those trees. 
Q All at the expense of the partnership? 
A ;By the new partnership, not of the old partnership. 
Q Do you know what it cost to dig, hill in, pack, ship and 
collect, make deliveries for those trees? 
A No, I had nothing to do with it. 
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460* *A It was not part of the deal to keep track of all the 
costs to deliver and the expense of selling. 
Q Don't you-know that was the agreement between you with 
reference to those trees. 
A It was nothing of the kind. 
Q Do you deny it? 
A Yes. The contract was that the new company was to pay the 
old company just what they did have to pay to the other nurseries 
Jor trees. 
Q When was that deal made? 
A Well, the contract was signed up the 21st of July, 1924. 
Whether it was when that contract was made or sometime before, I 
don't know. 
Q The inventory was made in March? 
A Yes. -
Q You came to your agreement then, sometime before July 
·when the contract was signed? 
A Yes. 
Q Then in July you reduced it to writing, is that· right? 
A Yes. That is when we signed up. 
Q The sale had actually taken place before that? 
A I think so. 
Q Mr. Darnell says . it happened in ·early June. Is he right? 
A I don't know. 
Q What are you testifying to if you don't know anything 
about it? 
A I don't think tha~ has anything to do with it, and I 
461 * can't *remember every little detail. 
Q You seem to have a very fortunate memory in a case 
of this type. Where is your record? 
A There is part of it. 
Q Where is the rest? 
A It is all here in evidence. 
Q Some of it at the house? 
A No. I have brought everything here I thought was necessary. 
Q \Vho owed you for the one-fourth interest in this block of 
trees? 
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A You mean the three-fourths interest? 
Q No, I am speaking of you and Mr. Darnell. 
A Didn't anyone owe me for what he bought. He paid it. 
Q I mean this block of trees? 
A Nobody paid it. 
Q Who owes it? 
A The VVaynesboro Nurseries. 
Q Why did you run after Mr. Darnell and hound him for the 
payment of the one-fourth of those trees? 
A I never mentioned it to him. 
Q Don't you know that you and l\tir. Darnell called at my office 
in the Lambert, Barger and Branaman Building, and asked me to take 
a hand in it and see if we couldn't settle the matter between you and 
he? Don't you recall that? 
A No. 
Q Don't you recall that I told you that I represented the 
462* com*pany and couldn't take a hand in a mix-up between you? 
A Yes, I believe I do. 
Q And you and Mr. Darnell were endeavoring to adjust your 
account with reference to these trees? 
A Yes, Mr. Darnell and I talked about it. 
Q Yes, and you and he wanted me to be engaged in it and see 
if I couldn't look into the matter and work out some plan of settle-
ment between you and he would pay you. Did he pay you on the 
basis of that? 
A We never come to any agreement. 
Q Yes, but you were after Darnell to pay you? 
A We never had much talk about it, and I never hounded him. 
Q What did you come to my office for? 
A To get it settled. 
Q Certainly, you wanted him to pay it, and likewise to shift 
the settlement to me. Why did you bring him in my office and say to 
me that you had a controversy about this one-fourth interest? 
A I don't know now. 
Q You were not laying any claim that the Nursery owed you 
anything? · · 
A Nobody else did owe me. 
Q You did, you brought Mr. Darnell and said he owed you? 
A That might be true. · 
Q But you made no claim against the Nursery? 
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A I have always claimed it. Nobody else owed it to me. 
Q Why didn't you bring Mr. Quillen in to n1y office? 
463* *A He wouldn't talk about anything. 
Q Y ott made your claim that Darnell owed you. 
A I don't know why I should do that when the Nursery Com-
pany was the one. 
Q Just because it was your duty to keep an account of the 
growth of that block, of the cultivation, the picking, digging, packing, 
selling and colle<_:ting. That was your duty? 
A No. 
Q It was your duty to bring that account to the office and you 
never kept any account. You say you got too busy. 
A I kept account of what it took to cultivate it after the 21st 
of July. 
Q If you kept account of what it cost until digging time, why 
didn't you keep account of digging, hilling in, carrying thru the winter, 
packing, delivery and collecting for those trees so that your office 
might know and make a settlement according to the contract. 
A I never did keep account of the cost of selling and packing; 
that was part of the office duty. 
Q \Vhy did you keep account of the cultivation and nothing else? 
A That was my duty. 
Q It was not your duty to keep account of anything else? 
A There ought to have been an account kept of the grading and 
packing. If they had bought trees somewhere else they would have 
had to pack those trees. 
Q You admit it was agreed that you keep account of the 
464* culti*vation, and your agreement that you would keep account 
of a number of trees packed out? 
A Yes. 
Q And you never performed those duties? 
A I couldn't. 
Q Save only this little statement? 
A Mr. Quillen made arrangements with the sales force and 
·made dates to deliver trees long before they were ready, and they went 
to delivering trees and ran out and pulled up trees here and there and 
I had no way to keep account. 
Q Couldn't you say to the men "Is that out of that block?" 
And "Don't take out any unless you bring me a statement of the 
number." 
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A !vir. Quillen said he would keep track of all orders sold. 
Q Was it 1\ir. Quillen's duty to stay at the office and take care 
of the orders? 
A Yes. He had the orders there and he could easily have kept 
the account. 
Q You have just testified that you had 75,000 other apple trees 
there? 
A It was apple grafts. 
Q You have just testified that you had 75,000 trees, a part of. 
the nursery stock which you sold to Mr. Darnell? 
A Yes, here it is-7 4,467. 
Q How would it have been possible for Mr. Quillen to discharge 
all of his duties at the office and also keep account of the num-
465* her of trees taken out of the block reserv*ed from the sale? 
That was not his duty. 
A He had the order for every tree. All he had to do was to 
· add them up. 
Q Don't you know that he bought trees to supply the trade? 
A Yes, but he had the invoices. 
Q Don't you know_ he had other trees in the nursery? 
A Not two year olds. · 
Q I mean apple trees. 
A We didn't have any two year olds. 
Q Part of these were switches; were you selling those? 
A ·Yes. 
Q After the others were sold out, would it have been possible 
to keep the account straight? 
A Every order shows just what was sold, size, grade and price, 
and you could have totalled them up. 
Q Don't you know, if you take some out of the 75,000, block 
and some out of the 65,000 block, it was impossible for Mr. Quillen 
to add up anything and know if it came from yours or if it came from 
the others? 
A There were no two year olds. They were one year olds, there 
was no charge made to make up for this grading, cultivation and 
the culls. 
Q Y ott testified this morning that you had a block of trees with 
118,873 trees in it. 
A That was n1y grafts. 
Q You say on your card "65,873." \i\That is that? 
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466* *A Two year olds. , 
Q There isn't anything on this card to show it. 
A They were not two years old when the inventory was taken. 
Q When was the one year trees set? 
A The year before. 
Q What time? 
A In the Spring. 
Q When did they become two years old? 
A In the Fall of 1924. 
Q That was in the Fall of 1924, when the contract was made 
in July? 
'·A The contract was made in July, but they were practically 
made as two year olds in July. 
Q Were those trees set out in March, 1924? 
A No, 1923. 
Q When they got to March, 1924, they were one year old? 
A Yes. 
Q Then the second year's growth begins and they are two 
years old? 
A Yes, in the Fall of 1924. 
Q You never kept any account of them only of the cultivation 
of those trees after July? 
A Yes. 
Q What did you do with the trees after they were dug, pulled 
and graded? Why was not that added? 
A I didn't have time. I was filling orders. I more than 
467 *made up for that by throwing in all those one year cut-backs. 
Q You threw in a lot, I reckon? 
A I did. I would rather make it plenty than to be short. 
Q How do you have cut-backs in 1\IIarch? 
A We didn't have any in lVIarch. They were cut back in the 
Spring sometime, I don't know when, March or April, and they were 
to grow to one year switches. 
Q You gave them to Mr. Darnell, did you? 
A I gave them to the Titus Nursery Company. 
Q They owned them before. 
A No, they did not. 
Q You and lVIr. Quillen owned them, didn't you? 
A I gave them to the new company with Mr. Darnell added. 
Q Did you ever offer to settle with Mr. Darnell at any time? 
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A I never made any price, only this inventory price. 
Q You never offered to settle? 
A No, he wanted to settle with me, of course. 
Q Did you ever offer to settle? 
A I never made a price except for this 60,000 when "that was 
made, whenever the deal was made. 
Q Then that was in June, and the contract was signed in July? 
A I don't know when he agreed to take it. 
Q When did you make any proposition after that? 
A None whatever. 
Q What did you do, write Mr. Darnell any letters? 
A No. 
468* *Q Did you ever write the Titus Nursery any letters? 
A Not that I remember. 
Q You have a serving memory, don't you know whether you 
did or not? 
A No, I don't remember of doing it. 
Q You never made any demand of Mr. Darnell for a settlement, 
only when you were in my office? 
A We talked about it and tried to get together, but he was 
always so unreasonable. He said once it was not worth $500, and 
then testified the other day that it wasn't worth anything. They got 
a·Iot of money out of those trees. 
Q You mean you got the money? 
A I didn't get anything. 
Q Why you have drawn fourteen or fifteen thousand dollars 
since the deal, and they gave you $40,000 for your interest? 
A Who did? 
Q The Waynesboro Nurseries, when they bought you out? 
A Yes, when they bought me out. 
Q And you say you haven't gotten anything out of it? 
A Not out of that block of trees. , 
Q Did you ever take it up with Mr. Quillen, that the Titus 
Nursery Company owed you anything? 
A One time. 
Q When and where was that? 
469* *A I don't remember just when it was. It was in that 
office there. They went to Mr. Snyder's office and wanted to 
give me credit for $2250 for that block of trees. 
Q Who did? 
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A Mr. Quillen and 1\tlr. Darnell. 
Q And you were in this office talking about the block of apple 
trees? 
A That was not my agreement. They made it up that M-r. 
Snyder should give me credit for $2250. 
Q You were then discussing it with l\IIr. Quillen? Don't you 
know they were going to charge Mr. Darnell's account that much? 
A I never heard anything about that. I don't know why they 
would. 
Q Don't you know you were paid sometimes by crediting your 
account and charging Mr. Darnell's account, by reason of the very 
purchase price he agreed to pay? 
A I remember one time, $1250, I think he paid on this invoice 
here. The Nursery gave me credit and charged it to 1\1r. Darnell, 
one time. 
Q If they offered to give you $2250, if that were so, that would 
make the block of trees worth $9,000? 
A They wanted to give me $2250 for three-fourths of that 
block. 
Q Didn't they owe you for the other fourth? 
A No. Mr. Quillen had his interest. They owed me for 
470* a *three-fourths interest. 
Q I understand that you sold Mr. Darnell a one-fourth 
interest in the Nursery. 
A But I never sold him that block. 
Q Somebody owed you for the one-fourth interest? 
A Somebody owed me for three-fourths, n1ore or less. They 
owed l\tlr. Quillen for one-fourth. 
Q Who owed you, the new company? 
A Titus Nursery Company. 
Q Then Mr. Darnell didn't owe you? 
A They sold the trees and got the money, and so testified. 
Q · And you were to keep account of the trees and didn't do it? 
A I couldn't do it. 1\1r. Quillen said he would do it. 
Q Were you in the Nursery in the Fall of 1924? 
A I was helping fill orders. 
Q You took care of the orders and say that they were filled; 
and saw these trees pass right under your nose and didn't keep account 
of them? 
A 1\ir. Quillen said he would do it. 
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Q Didn't you control the pulling, digging and packing? 
A I did. 
Q Why couldn't you keep account of it? 
A I was too busy. I had no help there that knew anything 
about it. 
Q So you never did a thing to protect your interest? 
A No. I never kept track of it. 
471* *STATEMENT BY MR. BRANAMAN: When the 
question of the block of trees which was not included in the 
sale was inquired about in the taking of the depositions of 
Messrs. Quillen and Darnell, objection was made to the 
inquiry into the involving in this suit of the claim of Mr. 
Titus against J. M. Darnell, and it was at that time stated 
and noted in the record that that objection would continue 
throughout the taking of the depositions without any 
waiver whatever, whether we inquired into the question or 
not. At this point I call to the attention of the Commissioner 
the position of l\1essrs. Quillen and Darnell is that the agree-
ment was to the effect that Mr. Titus was to keep strict and 
accurate account of the costs of producing the block of trees 
and keep an accurate account of all the trees that were mar-
keted from this block, so that l\tlr. Darnell might settle with 
Mr. Titus, and that this position is not ·waived in any way, 
shape or form, but is still maintained that the differences 
about the block of trets claimed at 65,000, are differences 
that exist between lVIr. Darnell and Mr. Titus, and have 
no place in this suit. 
REPLY OF MR. QUESENBERY: I call Commis-
sioner's attention to the reply made in the former taking of 
·evidence. 
Q What is your Exhibit number 2? 
A That is a plat of the grafts planted in the Spring of 
1923. 
472* *Q I don't see any plat attached to the Exhibit? 
A That says there "14 rows, Yellow Transparent," in 
that block "North next to the River." Next is Paradise, 23 
rows in this block. 
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Q The Exhibit, so-called, is· headed "West River Road." 
A Yes. That means that road toward the river. This is the road 
that goes thru the central part of the Nursery, and turns around for 
a piece and goes back. These were sun1mer aples lanted between 
those two roads. This is the one next to the road that goes to Fay 
I(oiner's. 
Q On the back of this Exhibit, so-called, is the cost of growing 
"5 acres of Tahiti." What is that? 
A That is some old paper I had before I came here. I was going 
to pl~mt 'a lot of grafts in Florida. My wife got sick and I had to 
give it up. Then we came here. 
Q How do you know this is the plat, so-called, of the Spring 
of 1923? 
A Just because I know it. That is the only block we ever planted 
towards the river. · 
Q There is no date? 
A They never do put the date on those plats. 
Q Why not? 
A I d.on't know why. In the Nursery they just kept them two 
years-when they planted the grafts. 
Q Aren~t the dates important? 
A No, there is no.other plat there. Only one year grafts, 
473* *two years old and one year block. 
Q Then there is no further use for that plat? 
A I think somebody got rid of it. 
Q Referring to this Exhibit 10n the 3rd sheet, there is some-
thing called "Spring of 1925." What is that? 
A That is a copy I took from the stock book. 
Q Where is the stock book? 
A I don't know. I asked for it. 
Q Where did you get it? 
A Out of the office. 
Q Here at this office? 
A The other office in the back part. 
Q What other office? 
A In the back part where the bookkeeper was. 
Q Does that correspond with the card inventory? 
A No. It has nothing to do with that. 
Q What is it? 
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A As the orders came into the office, they were put on the stock 
book, and this is the record they put on the stock book. 
Q What has this to do with the block of 65,000 trees? 
A That is a part of the 65,000 sold. 
Q Where did the other part come from? 
A It was not all put down there. Mr. Quillen got so busy, and 
he didn't have help enough, so he quit keeping the stock book. 
474* *Q Didn't you, in 1925, have trees from other parts of 
your nursery, too, involved in this sheet? 
A No two year olds. 
Q You had one year olds in the Spring of 1924? 
A Yes, but there are no two year olds on this. 
Q How do you know? 
A From the records. 
Q Is that your handwriting? 
A It is. 
Q You came to the office and got a copy of shipments of the 
Spring of 1925? 
A No, I took the stock book out home and made a copy. 
Q You got the book? 
A Yes. 
Q Did that book include the shipments of any other nursery 
stock from your nursery? · 
A It did. 
Q Did it include the shipment of any stock you had bought? 
A It included all of the orders sold. 
Q And what you had bought to supply some of your customers? 
A Yes. 
Q So this includes not only what went out of the 65,000 trees, 
but it includes any and all other nursery stock shipped from the 
Nursery? 
A It was. not in the Fall, but possibly in the Spring, because we 
quit keeping this in March and that is when we commenced to get 
short of stock. 
475* *Q This is headed "Spring of 1925." What· do you 
mean it to include? 
A That is simply a copy. I don't know what it includes. 
Q Then why did you introduce this in evidence, if you don't 
know what it is? 
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A If they had dug up and inventoried as they should, it would 
show what they did, but it ought to be in the office. 
Q If you had done what you should have done, you wouldn't 
have had any trouble. 
A It was Mr. Quillen's mistake. 
Q You never made any mistakes, did you? 
A Oh, yes, I have. 
Q You didn't do your duty or we wouldn't be arguing in here. 
A I did do my duty, more than did my duty. 
Q A few minutes ago it was not your duty? 
A It was my ditty, but when 1\IIr. Quillen went to filling orders 
I had to look after them. 
Q Then you got nervous and sick. 
A No. 
Q When did you get sick and leave the company? 
A Another two years after that. 
Q Tell me when. When did you discontinue as manager of the 
production end of the Nursery? 
A The 20th of November, 1926, I think. 
Q The busiest season of . the year? 
A No. It was pretty near over. 
476* *Q You were still shipping? 
A Very little. VVe don't ship much that late. 
Q Hadn't you been sick before that? 
A No, I had not been sick. 
Q Not thnt 1922, 23, and 24? 
A No. I was in a wreck and was laid up a while. 
Q Where was that? 
A Between the Nursery and Mr. Cooper's. 
Q On your way to Lyndhurst? 
A On my way to Lyndhurst. I went up there for a boy who had 
been riding with me and he had gone home with Mr. Quillen. 
Q How did that wreck you? 
• A Well, it was just about dusk. I . turned on tny lights and 
there was a colored rna~ walking in the road. He jumped one way 
and I tried to get out of his way, and then he jumped the other way, 
and I had to go in the ditch to miss him. 
Q There was nobody with you? 
A No. 
Q · It was in the evening? 
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A About dusk. 
Q In the Spring of the year? 
A No, it was November. No, I quit in November. It was in 
the Fall, but I wouldn't say just when. 
Q Was Mr. Darnell in as a partner at that time? 
A No. 
477*' *Q Your first partner was in February, 1922, and two 
years after that, in July, Mr. Darnell came in. Was it in the 
Fall of 1922 or 1923 that you had this smash-up? 
A I don't remember .. 
Q But it was before 1\llr. Darnell came into the partnership? 
A Yes, I am quite sure of that. 
Q Who treated you? 
A Dr. Mosby. Mr. Hartman telephoned for him to come. 
Q That was before Mr. Darnell came into the partnership? 
A Yes. 
Q After you had your accident, you recovered and went back 
to work? 
A Yes. 
Q How long were you out on account of your accident? 
A I couldn't say. About a month and a half, I believe. No, it-
was longer than that. The doctor said there were no broken bones, 
and then I kept feeling so badly I went to the hospital and found that 
there were broken bones. I was in the hospital for twenty days. 
Q Who performed your duties while you were away? 
. A Mr. Quillen and Mr. Hartman. 
Q Mr. Hartman was foreman in your absence? 
A Yes. 
Q Did you fully recover? 
A Yes. I said I had fully recovered, I had some nervous-
ness, and Dr. Richardson always told me that nervousnes? was 
caused from that wreck. And Dr. Vanderhoof, at Richmond, 
478* *told me all my trouble was nervousness. 
Q Did you go to Dr. Vanderhoof after-you had your 
accident in 1922 o~ 1923? · 
A No. I think that was in 1926, I went to see him, after I quit 
the Nursery. 
Q You quit in November, 1926, and then went to see Dr. Van-
derhoof? · ; · : ~-· t:l 1.7T"Jw. 
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A Sometime after that I went to Baltimore, to Johns Hopkins. 
Then I came home and had the same trouble. 
Q How long did you stay at Johns Hopkins? 
A About twelve days. 
Q They gave you a thorough physical examination and told 
you you were all right? 
A No. They gave me an operation. 
Q Took out your appendix, I suppose? 
A Yes, while I was open. They operated on me because they 
thought I had cancer of the stomach, and while they had me open 
they. took out my appendix, too. Q After you went to Dr. Vanderhoof, that must have been in 
1927? 
A Something like that. 
Q From the time you left in November, 1926, until you returned 
in the Spring of 1933, the Nursery was managed and directed by 
Mr. Quillen? 
A Yes. 
Q It was under his complete management and control ? 
·A Yes. 
479* *Q That was by and with your consent and agreement? 
A I did not object. I couldn't. Somebody had to do it. 
Q Didn't you tell him we would have to go ahead and manage 
things, do his work and yours, too? 
A ·He just went ahead and did it. 
Q Didn't he come to see you several times after you were sick? 
A He did. 
Q And you never told him that? 
A I never objected to it. Someone had to do it. 
Q It satisfied you? 
A Yes, it had to. 
Q.. .You never made any objection? 
A No. 
Q Did Mr. Darnell not talk to you about the situation also? 
A He came to see me, but I don't remember whether we talked 
about that or· not. 
Q Don't you think you gentlemen would have talked about your 
business affairs? 
,···t.i. A We did. Just how the Nursery was getting along, what they do~g. 
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Q Didn't you tell both of them were doing good jobs? 
A No. . 
Q Y ott deny ever telling them that? 
A No, I did not tell them that. 
Q Did you tell Mr. Billerbeck you were satisfied with the way 
things were being run? 
480* *A No. 
Q You deny that? 
A Yes. 
Q They didn't do a fine job, did they? 
A They did reasonably well. 
Q Y ott could have done better? 
A Mr. Quillen made a grand failure growing apples, except one 
block. 
·Q What year was that failure? 
A It was every year but one. I don't know what year, it was 
up on the I{oontz farm. 
Q You say Mr. Quillen made a grand failure of growing apples 
except one year during your absence? 
A I do. 
Q What did they do for apples? 
A They bought a lot of them. 
Q They bought a lot of them when you were there, didn't they? 
A Yes, we pretty near always sold out, except Grimes and 
Winesaps. They finally quit planting Grimes. The Transparent and 
other apples we sold out. 
Q You say you took no active interest in those six and a half 
or seven years you were away from the Nursery? 
A I took an interest in it. 
Q You didn't do any work? 
A No, I was not able. 
481 * *Q You are seventy years old, aren't you? 
A Sixty-nine. 
Q Y Ott are still troubled with your nerves considerably? 
A Not considerably. 
Q Really you are not in any shape to take on the management 
of a Nursery? 
A I was up until I had another wreck. 
Q \Vhen was that? 
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A It ~as a year ago. After I sold out. The next l\1ay after I 
sold out. 
Q During that six and a half years you were· travelling around 
over the country considerably? 
A · Yes, I made several trips. 
Q Baltimore and New York, Nebraska and Kansas; Florida and 
California. Where else? 
A I don't know. I didn't go to California. 
Q vVhen did you sell the Florida property? 
A The 12th of October, 1925. 
Q You got fifty-odd thousand dollars for it? 
A The contract tells there. 
Q You ought to kn.ow. Don't you remember what you sold it 
for? I ask you whether you remember what you got for your Florida 
property? ' 
A It was about $43,000. The contract is the best evidence. 
Q Were you paid for it? 
A I have not been paid for all of it. 
Q You let it get away from you? 
482* *A No. I got a letter just the other day wanting to 
compromise the balance. I got twice as much as the land was 
worth: 
Q Then you ought to give him the other. Some mention was 
made here on account of charging you with gasoline you had used. 
You make no claim that.you were performing any duties of service in 
connection with the Nursery from the time you got sick in 1926 until 
your return in 1933, I believe, there is no claim at all that you were 
performing services then, but it was being operated by 1\tlr. Quillen 
and Mr. Darnell. They were the managing partners? 
A Mr. Darnell was simply a salesman. 
Q He was also a partner? 
A Yes, and a salesman. 
Q He took part in the general discussion of the management of 
the business from time to time?. 
A I don't know what they did. I' had no way of knowing what 
they talked about. 
Q. Was it part of your agreement with the Titus Nursery Com-
pany that they were to furnish you gasoline and oil during that time 
that you were using it for pleasure trips, and not charge it to yqur 
account? 
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A There was no agreement, but as long as they were using gas 
and oil for their trips, I don't see why I shouldn't. 
Q But were they not in actual management of the company? 
A That don't make a bit of difference. I was entitled to 
483* *use it, too. 
Q Do you say Mr. Quillen and Mr. Darnell were using 
gasoline? . 
A He was allowed $20.00 per month for gas and an automobile. 
Q Wasn't that necessary for lVIr. Quillen to go back and forth 
from the office to the Nursery, and use the company's auto? 
A Sure. 
Q Isn't it a fact that when you were there at the Nursery man-
aging you were charged with no gas and oil? 
A That is true. 
Q Didn't you use your own tar for pleasure? 
A Yes, my own car. 
Q And they didn't charge you with it? 
A No. 
Q What are you complaining about? lVIr. Darnell and 1\1r. 
Quillen used a little gas and oil and they were actually in manage-
ment of the Nursery, and you were riding around in Florida? 
A I paid for gas when I was away from home. But if they 
were pleasure riding on company gas I had as much right as they. 
Q You testify that no gas wa.s charged you when you were with 
the company. Did you make any claim for salary during your absence? 
time. 
A ·I never asked for any. I never made no claim for salary any 
Q What did you put in your origin;il contract that you were 
to get? 
481 * *A $100 a month. 
Q Didn't you sign that original contract when you and 
Mr. Quillen entered into a partnership in 1922? 
A Yes. 
Q If you didn't ask for any salary then, why did you put it in? 
A I mean I never bothered to ask for it. It was given to me, 
or I was given credit for it. 
Q You took the checks? 
A Yes. 
Q Y ott were entitled to it? 
A Yes. 
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Q When you were not working you were not entitled to it? 
A That is a question. I got hurt in the service of the Nursery. 
Q I thought you said you had to have an operation performed. 
Was that induced by your accident? 
A That is what they claimed, but it was not true. It was that 
much money thrown away. I have the same trouble, since. 
Q Then you went to Vanderh9of and he told you it was a 
mental case of nerves? 
· A The trouble was at the outlet of my stomach and my rectum. 
But he said "It will not kill you, but take this medicine." 
Q Then you took it, and six and a half years afterwards you 
got all right and came back to work? 
A Yes. 
485* *Q When did you return to the Nursery? 
A In February, 1933. 
Q Did you speak to Mr. Darnell about- coming back? 
A No. . 
Q Why not? 
A I didn't think it was necessary. 
Q You had been away practically seven years, you were not 
even familiar with the operations there? 
A Yes, I was. 
Q I understood that you had been away and had no active part 
in the Nursery. . 
A ·No, I was not away only a short while at a time. 
Q But you never approached Mr .. Darnell about con1ing back 
into the organization ? 
· A No. Mr. Quillen was running things. 
. Q You knew that J\1r. Darnell had a one-fourth interest in it, 
didn't you? 
· · · A Sure, I did. 
Q Then, why didn't you go to him? 
A I didn't think it necessary. 
· -· · .. · Q Did you go to Mr. Quillen? 
·;··,·A Y·es. 
Q What did you tell him? 
A I told. him I was going back to work. 
Q You never asked him if you could? 
A I didn't have to. 
·,;,48o* · *Q What were you going to do? 
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A Just the same work I always did. 
Q Ordinary nursery management, routine work? 
A Yes. The sarrie I did before. 
Q Ordinary routine work connected with the nursery? 
A Yes. But I didn't have any co-operation and couldn't do it. 
Q Mr. Quillen objected to your going back to work? 
A Not in that many words. 
Q What was the conversation? 
A I told him I was going back to work and he wanted to know 
what I was going to do. I told him I would take my old place. Then 
he wanted to know if I would need Mr. Beard. I said "Yes, because it 
is too big a job for one man." Then he wanted to know what I 
thought I would be worth, and I said "Just the same as you are," and 
he said "I won't work for that." Then I got up and left. 
Q Was. Mr. Beard there before you left? 
A Yes, I hired Mr. Beard. 
Q What year? 
A In the spring of 1924. 
Q About the time Mr. Darnell came into the operation? 
A Yes. It was in the Spring. Mr. Darnell came in July. 
Q Mr. Beard was the nursery foreman, was he not? 
A Yes, that is what I hired him for. 
Q He served as foreman all during your absence? 
A Yes. 
487* *Q And he was handling it in a very satisfactory manner 
when you came back? 
A Yes, but he had too much work to take care of. 
Q Was he doing it satisfactorily? 
A In most ways. He is hard to beat as a superintendent. 
Q In what way do you think you could have bettered it? 
A Well, I cleaned up a lot of nursery stock that was· worthless, 
and cultivated the land. 
Q That could have been done by an ordinary day laboref, could 
it not? 
A Yes, but it wasn't. · · :. ·. 
Q All they had to do was to tell some men to·. go over and pull 
out that old stock, wasn't it? 
A Yes, but it was not done. 
Q M·aybe i_t wasn't necessary? 
A I say it was. 
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Q Didn't you go over there and pull out some sizeable black 
walnuts that Mr. Darnell had an order for? 
A I positively did not. They were all culls except five little 
trees, and I laid them out to themselves. 
Q That was done very shortly after you came back after you 
had been away for your health? 
A Yes. There were a lot of culls scattered out over the nursery, 
and they did have an order for Mr. Houff, but I told them not to put 
them in the order, they were too onery. 
488* *Q That was one of the first things you did-pull up 
.. and destroy nursery stock that Mr. Darnell had an order for. 
A No, nothing that was fit to go in an order. 
Q So it was a falsehood when he testified that he knew you 
took out those trees? 
A He did not know it. 
Q He testified. Is he not truthful? 
A He could have been mistaken. 
Q I ask you if he was truthful? · 
A l-Ie has been very truthful to me. We never had any trouble. 
Q What was the next thing you did? Something else you pulled 
up, something about some Yell ow Branch Willows? 
A There were possibly three. Instead of training them up in 
a tree they let them grow in bushes. I had three of them pulled up. 
Q Then you went back and began to destroy what they had 
built up? 
A Now, don't state it that way. I went to cleaning up stuff not 
any good. 
Q According to your ideas? 
A That row of Yellow Branch Willows, they didn't sell but one, 
just one. · 
Q Didn't they have something like Purple Fringes, too? 
A Lilacs. They were overgrown and too many of them. 
Q . So you began to pull up and destroy them ? 
A I didn't destroy. I cleaned up and had the ground put 
489* into something else. All that old stock accumulates in *any · 
nursery. 
Q You had been out of touch with the nursery business,_ sales. 
orders, etc., for seven years, and the first thing you do is pull up and 
not ask Mr. Darnell about it, who is on the road somewhere anci 
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familiar with the requirements and demands; didn't ask him about 
what you were destroying. 
A I knew what I was doing. 
Q You guessed at it? 
A No. I have had forty years experience. 
Q If you were to put into the record your experience in 
Nebraska and your business management, you ''vould not show that 
you had any success in the nursery business. If I am forced to go to 
that length I will take depositions in N ebniska to show your record 
·there. Y ott began pulling up things; what else did you do of any 
value? 
A I took charge of the planting. Apple grafts, peach seeds. 
Q Was not Mr.. Beard there? 
A Yes. 
Q Didn't he superintend that? 
A Part of it. 
Q Why were you needed? Mr. Beard had been doing that. 
A I suppose I thought I was needed there, and I wanted to be 
there, and I had a right to be there. 
Q Actually, and as a matter of fact, Mr. Beard had been super-
intendent at the Nursery during your absence for seven years, and 
you were undertaking to do work that he could do also. 
A I helped him do the work. 
490* *Q He didn't need help, did he? 
A I say he did. 
Q He says he did not. 
A He has not so testified. 
A He can and will. Mr. Quillen was still in charge of the 
Nursery. Didn't he give Mr. Beard orders from time to time? 
A I suppose he did. 
Q Didn't you countermand those orders on numerous occasions 
and put Mr. Beard on something else. 
A I did not countermand any orders from anyone who had 
authority to give me orders. 
you? 
Q You placed the management in Mr. Quillen's han~s, didn't 
A I did not. 
Q You deny it? 
A I do. 
Q But you didn't object to his managing the business? 
----..... 
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A No. 
Q Did he usurp the authority? 
A He took charge. 
Q Did your work and his own? 
A No. Mr. Beard was there. 
Q Didn't Mr. Quillen give Mr. Beard orders in your absence? 
A Yes. 
Q And continued to give orders after you came back and in-
jected yourself into the business ? 
491 * *A He would not co-operate with me, but he would 
with Mr. Beard. 
Q Wasn't he the man who gave Mr. Beard orders? 
A He didn't have authority to. 
Q He didn't? 
A No. He didn't after I went back to work. 
Q There was no agreement on the part of lVIr. Quillen or Mr. 
Darnell that you would go back to· work? 
A There didn't have to be. I owned half the nursery. 
Q These duties you say you performed in pulling up trees and 
destroying nursery stock--
A I didn't destroy anything. 
Q They were in the ordinary course of nursery business? 
A Sure. You have got to keep a nursery up to date. 
Q Did you have any boxwood when you sold out an interest to 
Mr. Darnell? 
A Sure, we had a lot of boxwood. 
Q Where was it? 
A At the Boxwood Nursery, at Afton. 
Q When did you buy that piece of ground at Afton? 
A l don't know what year it was. 
Q Don't you know that you didn't own that when you sold 
Mr. Darnell a one-fourth interest? 
A No, I ·don't. I don't remember. 
Q Why did you testify that you had boxwood there at Aftqn 
when Mr. Darnell bought his interest? 
492* *A I testified that I grew those ~oxwoods on the hill. 
They were planted out there. 
Q Who planted them out there? 
A Mr. Rainey, I think. 
Q Who ordered it done? 
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A Mr. Quillen, I think. 
Q That was satisfactory, was it? 
A I had no objection. 
Q You never objected to anything during those seven years that 
Mr. Quillen ordered? 
A It wouldn't have done any good if I had. 
Q But it proved to be profitable and satisfactory? 
A Well, considering everything. I am not blaming Mr. Quillen's 
efforts. He has worked hard. 
Q Isn't it a fact that you have up and down this street in the 
Town of Waynesboro, assailed Mr. Quillen on all sides, talked to Tom, 
Dick and Harry about him? -
A No. I talked to a few intimate friends .. 
Q Y ott were throwing it out here on the street time after time? 
A After they brought suit I talked quite a bit to those who 
asked me about it. 
Q Didn't you publish it in the newspaper before lVIessrs. Quillen 
and Darnell were served with process? Y ott stood over there and 
gave them the history and had it put on the front page. 
A Mr. Quesenbery and I were getting in the car to bring • 
493* this *suit and Mr. Spilman knew something about it, was ori 
the scent of news, and I told him I couldn't tell him anything 
until later. 
Q And two or three days before they were ever served with 
process the item appeared on the front page of the paper. Why did 
you ever take such an attitude? 
A It was a court record. Anyone could go there and get it. 
Q Didn't you know it was against your interests as well as 
these men to broadcast these things everywhere? 
A I never broadcast anything. 
Q Do you know when you purchased the Boxwood Gardens? 
A I don't know. 
Q You were away at the time? 
A No. I made the agreement. 
Q On February 12, 1929. Is that right? 
A I don't know. It is of record. 
Q Why do you use nitrate in the Nursery? 
A To make stock grow. . 
Q If you wanted to grow rapidly a block of. apple trees you 
would nitrate it? 
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A Yes, sure. I nitrated these trees very heavily because they 
didn't make much growth the first year. Just like any other fertilizer, 
it makes things grow. 
Q Some fertilizers are very slow in their action? 
A Yes. Nitrate acts quickly. 
Q In three months they are all but grown? 
A No. It is well known that some stays in the ground a 
494* *year or more. Most of it goes quickly. 
Q If you had a block of trees and they were planted 
close together. you would naturally want to feed them nitrate or some 
other powerful stimulant? 
A Yes, but it is very dangerous if it isn't used properly. 
Q Do you profess to know all there is to know about using 
nitrate? 
A I know pretty well. 
Q Did you use any nitrate? 
A Not on peaches, except what was in the general fertilizer in 
the Spring. 
Q Y ott left there in 1926, and the peaches they were growing 
then were sold and all done in your absence. From 1926 to 1933 you 
had nothing to do with the growing of peaches? 
A No. 
Q Do you know what was done during that time with respect 
to peaches? 
A Yes. 
Q How many did they sell each year, and what were their sizes? 
A The most popular size was 2 to 3 feet, 3 to 4 feet was next. 
Q How about the 4 to 5 feet size ? 
A They are very unpopular. 
Q Suppose J\llr. Darnell did testify that they had a very satis-
factory market for 4 to 5 foot trees, and that they wanted size-
495* • able trees. Did you know anything about the *selling end? 
A No, but I was familiar with the orders that came in. 
Q You testified that you had nothing to do with the Nursery 
for seven years from the tilne you left? 
A Yes. I wouldn't say I had nothing to do with it, because I 
was out there and looked at it and watched it. 
Q But you rendered no active service? 
A· No. 
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Q How many times did you talk to Mr. Darnell about the sale 
of peaches? 
· A I cannot remember talking to him any. Occasion did not 
demand it. I knew what was sold at the Nursery and knew what was 
left at the end of the season. 
Q Then if these men who were in ma~agement of the Nursery 
during your absence had built up a satisfactory trade for large 
peaches, you knew nothing about it ? 
A Yes, I did. 
Q Did you hear them testify that they had developed a market 
for sizeable trees? 
A Sure. 
Q Is that true or false in your opinion? 
A I don't know. 
Q You are not in a position to deny it? 
A I know they always had 4 to 5 foot trees left. 
Q You have testified that you were satisfied that Mr. Darnell is 
a truthful man, and you have heard him testify. 
496* · *A I said he had been truthful to me as far as I know. 
Q Who did he lie to? 
A I don't know. 
Q Do you believe he told the truth when he testified in this case? 
A Not with respect to the 4 to 5 foot trees. He is simply mis-
taken. We may have sold a lot of 4 to 5 foot trees. 
Q He is the man who developed the market for sizeable trees? 
A He might have. 
Q And you are the man who had been away seven years and 
came back and countermanded orders of nitrating the very stock that 
they had built up a sale for? 
A I did not countermand an order from anyqne who had author-
ity to give orders. It was dangerous to put nitrate on those trees. 
That was in June, 1934. I did not countermand any order, I just in 
my judgment said it was too late to nitrate. 
Q Don't you know that you had 2.52 inches of rainfall in 
June that year? 
A No, we did not. 
Q Don't you know that you had 3.48 inches in July? 
A We had rain in July, but it was mighty dry in June. 
Q Don't you know you had 2.27 inches of rainfall in May of 
the same year? 
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A We had some in May, but when they wanted those peaches 
nitrated it was too dry. 
Q Do you will contradi~t what Uncle Sam's Weather Bureau 
shows? 
497* *A I have got Uncle Sam's record. 
Q Don't you agree with Uncle Sam? 
A He didn't keep any record in Staunton that year. 
Q I am reading from a record sent by the official observation 
station at Staunton for the year 1934? 
A That's just where I got it from. 
OBJECTION BY MR. QUESENBERY: I call 
Commissioner's attention to the fact that the inform.ation 
is based on some typewritten paper which has no appear-
ance of being authentic, and that the question is for the 
whole month of June; whereas all of the rain may have 
fallen within the last few days of the month. 
REPLY, MR. BRANAMAN: To which I· reply that 
I now tender and offer in evidence a le~ter of February 28, 
1936, headed "United States Post Office, Kable Station, 
Staunton, Virginia," signed by H. M. Calhoun, Govern-
ment Weather Bureau, giving list of official rainfall for the 
years· 1934 and 1935, showing that in the month of June 
we had 2.52 inches of rainfall. 
MR. QUESENBERY: I call Commissioner's atten-
tion to the fact tqat he does not state 1.ohere the rain fell. 
There is no official station in Waynesboro nor at the N ur-
498* sery. It might all have been in *one sectio!J. 
MR. BRANAMAN: To which I reply that we will be 
able, if need be, to present evidence by disinterested individ- · 
uals showing that they had a substantial rainfall at the Titus 
Nursery Company during the month of June. 
MR. QUESENBERY: I object to the introduction of 
the Exhibit offered in that the report simply says that it is 
a record of precipitation for the years 1934 and 1935, and 
does not say whether it is in the United States or Panama. 
F. M. Quillen and J. M. Darnell v. G. N. Titus 351 
G. N. TITUS 
MR. BRANAMAN : Anyone knows that this is the 
record of precipitation shown by the instrument at the 
United States vVeather Bureau at Kable Station, Staunton, 
and not in Panama or Montana or any other clime. 
Q Do you know anything about the selling of 12,000 peach 
trees at Lovingston, 4 to 6 feet, in 1924? 
A No, I do not. 
Q You were in charge of the orchard? 
A Yes. 
Q Don't you know about. that sale? Was it to Clarkson? 
A I don't know, I couldn't keep track of all those sales. 
499* *I know orders were made. 
Q You testified that it is more profitable to sell the little 
trees, didn't you? 
A I said the 2 to 3 feet trees went first. 
Q What about the order for 12,000, 4 to 6 ft. trees? 
A That is possible. They tnight have had nothing else left. 
Q The large size trees are listed and sold for more money than 
the small trees? 
A Yes. But it should not be that way. 
Q It is not a question of what it should not be, it is a question 
of what it is. · 
A Yes, they are high~ 
Q It is more profitable then, to grow the larger trees? 
A No, simply because they sell out the small trees first, and if 
there are any left, they are the big ones. 
Q What do you say of this 12,000 order? 
A They might have had 12,000 left, too. 
Q Was that a profitable sale? 
A Sure. But if the 2 to 3 foot trees were all gone they had to 
take the 4 to 5 foot. No doubt they were Albertas and all the rest were 
sold in the Fall. 
Q Are you positive about what you are talking about? 
A I know .it, because I sold 6,000 2 to 3 foot trees around Crozet. 
Q When was that? 
A In 1934. 
500* *Q Did you turn that order into the office? 
A Yes. 
Q Who did you sell them to? 
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A To Mr. Fox, some of them, and most of them to Sawyer and 
Vines. 
Q What did you get for them? 
A One cent less than the listed price. 
Q Why did you reduce the price? 
A Simply because Warwick was selling over there, and he would 
come over here and buy them and sell them for less, and I wanted to 
get those customers back again on our list. 
Q Did you turn that order into the office? 
A Yes. 
Q Was it in the Fall of 1934? 
A Yes. I had to quit selling the 2 to 3 foot trees because they 
were all sold. 
Q What size then did you have left? 
A 3 to 4 foot and 4 to 5 foot. I don't know how many. 
Q What about the other sizes? 
A When I quit selling there was some 18 to 24 inch trees left. 
I came to :r..1r. Snyder and he told me the 2 to 3 foot trees were all 
sold, and I went to selling 18 to 24 inch trees. 
Q They were the little ones? 
A Yes. 
Q You had a lot of small ones that year? 
A Yes, they were too thick. 
501 * *Q Isn't it necessary to have them pretty thick? 
A Yes, I always planted peaches thick. 
Q Just the same as in 1933 and 1934? 
A Yes, just the same. 
Q But you didn't nitrate them? 
A No, I never tried to grow them big. 
Q The experience of Mr. Darnell in selling them, made no 
difference to you ? 
A I know what we always had left. 
Q Did you have any 4 to 5 foot and 5 to 6 foot trees left 
in 1934? 
A I sold out and don't know what was left. 
Q Y ott mean you sold your interest in the Nursery? 
A In 1935. I was not there. 
Q Did you sell out in the Spring of 1934? 
A There were 4 to 5 foot trees left. They were sold out pretty 
well in the Spring; a lot of them were frozen. 
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Q If you had a row of peach trees which were nitrated and 
then beside them a block of trees that never had any nitrate, and the 
nitrated row had 4, 5 or 6 inches more growth than those that had no 
nitrate, wouldn't you say that the nitrating had effect on that row? 
Q You mean the 1934 block? 
Q I'm asking you the question. 
A That 1934 block was frozen, and if it had been nitrated 
heavily it would have been worse. 
502* *Q Mr. Titus, if you lay out one row of peach trees and 
nitrate it, and within five feet of that row there is a block of a 
hundred thousand unnitrated trees, and otherwise the nitrated row 
and the block of a hundred thousand have the same attention and get 
the same rainfall, and the nitrated row grows 6 to 8 inches more than 
· the unnitrated block; don't you think that the nitrating had some 
influence? 
A It always does, but it's dangerous. 
Q 'You admit that it has its influence? 
A Yes. 
Q And it is dangerous irrespective of the experience of other 
nurserymen ? 
A It is dangerous if it is not used properly. 
Q You admit it is all right if used properly? 
A Yes. 
Q Even on peaches? 
A Yes. I always use a little early in the Spring, with other 
fertilizer. 
Q I understood that you didn't make a practice of using nitrate? 
A Yes, I do if it is mixed with other fertilizer. I never used 
it separate, never did. I used it on apple trees, not on peaches. 
Q I believe you testified that you were away about seven years, 
and during that time the men at the nursery used nitrate in growing 
peaches and apples? 
A I don't know. I understood so. 
503* *Q Don't you think their experience during those seven 
years taught them a good deal in connection with the growing 
of peach trees. 
A It didn't teach them anything the year before,-1933. 
Q Don't you think in those seven years they learned a great 
deal? 
A It mig~t have been different years from 1933 and 1934. 
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Q Wasn't their experience worth something to the company? 
A In 1935 they made ·a great mistake, because they bought up 
thousands of trees, I know about that. 
Q You were out there? . 
A Yes, I saw a pile of peaches out there to burn. 
Q As a rule, if you have anything left over they are burned. 
You don't make a practice of giving them away, do you? 
A No. It would be a great mistake to do that. 
Q Whenever you have an over-supply of nursery stock, you 
don't give it away? 
.A 1 No, it wouldn't be good business . 
. Q Did you grow any peaches in Nebraska ? 
A. I did. 
Q I. understoa,d you to say that you grew in Nebraska the same 
varieties of apples as we use here? 
A No, I didn't testify to that. I mean not all of them. 
Q Y ott don't mean, then, that you grew the same varieties? 
A Practically the same . 
. Q What were your principal varieties? 
A Winesaps and Ben Davis. 
504* *Q Any others? 
A Black Twigs, Grimes Golden. 
Q N arne some which are not grown here. 
A I don't know of any. 
Q How extensively did you grow peaches.in Nebraska? 
A Not nearly as many as we do here. 
Q How many peaches did you grow the year Mr. Darnell came 
into the business ? 
A I don't know, about SO rows, 600 ft. long. That year they 
came thin and got a little large. 
Q Your cards wil~ show the number? 
A Yes. 
Q How about the block of peach trees the year Mr. Quillen 
came in?· 
A They were mighty poor. 
Q Practically a loss? 
A The seed didn't come up and what did come ·got too big. 
Q What did you charge for those trees?. 
A I think most of them were not salable, they were so big. 
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Q W~at did you do, burn them? 
A I suppose so. It was almost a clean failure, the seeqs di4!l't 
come up. 
Q In 1933, when you came back into the Nursery, you tp9k 
charge of spraying the Henderson orchard? 
A Yes, in 1934, it was. 
Q In July, when the weather was very hot? 
A I followed the Blacksburg. schedule. 
505* *Q But Blacksburg didn't tell you to spray with lime 
and sulphur when the weather was hot,. did it? Don't you 
know that when the days are very hot in July and August it is· unsafe · 
to spray with lime and sulphur? 
A Yes, or water. 
Q Don't you know that Blacksburg recommends a spray with 
Bordeaux? 
A No, not in this spray. 
Q Don't you know that Blacksburg recommends a spray of 
Bordeaux instead of lime when the weather is hot? 
A I followed the Blacksburg schedule, whatever it was. 
. Q In your direct testimony you said th~t you thinned the apples 
twice in order to get the burned ones off, and you tes~~fied that Mr. 
Quillen upbraided you about it and said you had done them a thousand 
dollar damage? 
A I did not testify that I had to thin them . twice. to get the 
burned ones out. We had to thin the apples anyway. Naturally, while 
we were thinning them we pulled the burned ones in preference to 
good ones. 
Q You don't deny that he upbraided you about damaging the 
crop? 
A No, I don't. 
Q You burned the leaves, too? 
A Mighty little. 
Q What did you want to go in there and spray those apples the 
latter part of July, and use that mixture? 
506* *A I left this to Mr. Kelley, and he is an expert sprayer . 
. I wasn't out there but I supposed they would quit, and I asked 
them about it when I came in, and they said they hadn't quit during 
the hot spell. 
Q What did you want to spray the apP.les for anyway? 
A You spray your orchard in August, in June or July either. 
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The Blacksburg schedule said to spray and I have always sprayed by 
that schedule. 
Q If you do everything Blacksburg says you will be left in the 
lurch, won't you? 
A Anyway, that is the best job of spraying I ever saw. 
Q And burned up the apples? 
A Not to amount to anything. 
Q You burned the leaves? 
A There was scarcely a leaf burned. 
Q Now, you say that you had charge of packing out some 
cider apples and sending a truck to Norfolk? 
A Yes. 
Q What did you want to put cider apples off on people for? 
A To get the money. 
Q That is the way to wreck and ruin the apple industry, isn't it? 
A No, there is a lot of poor people who can't buy anything else. 
Q Y ott believe in packing cider apples in bushel hampers and 
sending them out with your truck and selling them? 
A It was the very best of the cider apples, culled over, 
507* and *I thought. they were too nice to put into cider. That is 
the kind we took. The two inch ones were graded out. 
Q Where is the record of the return on those apples? 
A I will get it. 
Q Why didn't you return it to the office? 
A It was. I never had it in my possession. 
Q State where it is. 
A It belongs to Mr. Kelley .. 
Q Isn't it a part of the record of this firm. 
A No. It is a record those boys kept of the apples sold basket 
by basket, and the expense. 
Q Y ott didn't send out any more truck loads, did you? 
A No. 
· Q What did you do with the others? 
A They were put on cold storage. 
Q Did you sell them out personally? 
A Yes. 
Q And none was left in the Spring for anyone else? 
A They were all sold before Spring. 
Q \Vhat did they.bring? 
A 7 Sc a basket. 
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Q Did you have them all packed ? 
A Yes. 
Q Who did your selling? 
A The Cold Storage Company, in Charleston, West Virginia, 
I think it is. I won't be positive. 
Q Where are the returns ? 
508* *A I gave them to Mr. Snyder. 
Q Did you have any loss on account of the cider apples? 
A Yes. Some baskets were taken out, and a few refused. 
mighty few. 
Q Never made anything, did you? 
A Of course they made something. It wouldn't have been worth 
20c a hundred in cider. 
Q In 1933 or 1934, I don't know which, you took charge of 
the picking and marketing of strawberries from the two acre patch? 
A Yes. 
Q Have you any record of that? 
A I just got a record of money that I spent, things I bought 
for the Nursery. 
Q How many quarts of strawberries did you sell off of that 
couple acres ? 
A I have no idea. We did pretty well. 
Q What did you do with the money? 
A The most of those strawberries were sold to the men at the 
Nursery and then they were turned over to lVIr. Beard. He delivered 
them and it was taken out of their wages. \tVhat money I got I turned 
over to Mr. Snyder. They collected for those that were not paid for 
at the time. I think they did. 
Q Were you selling them "on time"? 
A No. I delivered them to the stores and turned the invoices of 
what they got over to Mr. Beard and Mr. Snyder. 
509* *Q . Then l\1r. Snyder went around and collected? 
A I don't know who collected. 
A Are you in the habit of selling things and not collecting for 
them? 
A A lot of things, yes. 
Q Let the office collect? 
A Yes, a lot of things I have collected myself. 
Q The beans and corn that year. Were you peddling that? 
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A I don't know whether you would call it that. I took orders 
and delivered them at the stores. 
Q What year was that? 
A "1934. 
Q You were peddling and piddling around there, wanting 
$200.00 a month for your services? 
A I was selling the surplus· they had out there. You can call 
it "piddling" if you like. 
Q Right expensive, wasn't it? You wanted $200 a month? 
A The men got the stuff together and I took it down when 
I went. 
Q Why is it that the records don't show that there was any 
strawberry money? 
A It ought to. 
Q What would you say is the return from those berries? 
A I don't know. A great deal of it was sold to the men and 
taken out of their wages. There is a record, I suppose, in the office. 
Q Where is it? 
510:t:. *A Mr. Beard looked after it. The boys would say they 
wanted so many and I would have them boxed and Mr. Beard 
divided them up in the evening. 
Q Now, in lVIay, 1933, Mr. Quillen gave you notice that he 
would like to dissolve partnership and divide the properties on January 
1, 1934? 
A Yes. 
Q That came about by reason of the fact that some differences 
had arisen between you and him? 
A Just simply because he could not run the Nursery instead 
of me. 
Q y·ou were determined to run· it yourself? 
A Yes. 
Q You were going to run it or bust it? 
A No, I had plenty of experience. 
·Q You were determined you were going to have your say in 
the management? 
A No, but I didn't have any co-operation. I never had anyone 
to talk things over with. 
Q You knew how to run it? 
A 'I ought to know; I had forty years experience. 
Q But you never succeeded very greatly in your operations ? 
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A With my experience and reputation the Nursery incre~sed 
$80,000. It was my reputation and trees that were selling then, the' 
trees that I grew. 
Q They had no part in its development ? 
A Yes, the new stock they put in. 
511 * *Q But when you went back in 1933 you were deter-
mined to have your own way? 
A No. I was willing to co-operate. 
Q Why didn't you call Mr. Darnell and Mr. Quillen together 
· and talk with them? 
A They wouldn't listen. 
Q Did you ever undertake to get them together? 
A There was nothing to discuss. They had nothing to talk to 
me about. ' · · 
Q They had to run after you. 
A No, I was always willing to co-operate. 
Q Did you ask them to come together to discuss matters? 
A No. They wouldn't say anything except some mean, ugly 
things. There was no use to try to talk to them. 
Q · You were going to run or bust them? 
A No.· 
Q Well, you did that; countermanded orders, dug up and de-
stroyed nursery stock. 
A No, nothing of any value. 
Q You began to countermand orders? 
A What orders? 
Q Nitrating, and other things. 
A No one gave me orders that had any right to, like I ·was a 
hired man. · 
Q Didn't you interfere with Mr. Bewley as a propagator? You 
were not needed as a propagator? · · 
A It don't make any difference; I had a .right to be there: 
512* *Q You had a right whether the other two· partners 
wanted you or not. 
A I had just as much r.ight as they had. 
Q Was that your attitude, irrespective of the result? You were 
going to have your way? 
A I had a right to have my way. 
Q Because of your half ownership you were going 15ack and do 
these ordinary duties in connection with the nursery? 
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A Sure. It made no difference what they thought, didn't make 
no difference what they did. 
Q You were wilful, and determined to do it? 
A No. I would very gladly have co-operated with them. 
Q Mr. Quillen was here at the office? 
A Yes, but he was out there every day. 
Q And you gave orders yourself, in conflict with his? 
A Not v~ry much. I tried to get along with as little trouble 
as I could. 
Q Then you had a number of meetings about a division of the 
Nursery in the Fall of 1933 or 1934? 
A 1934. 
Q You made an effort to dissolve, to divide the property. Now, 
you were to get the Ellis farm, and values had been fixed on the other 
property, and Mr. Quillen and Mr. Darnell were going to pay you the 
difference? 
A No. 
· Q What were they to take? 
A They wanted all the rest of the property. 
513* *Q Didn't you agree to it? 
A No. 
Q Then why did you go down on the Ellis farm and take about 
five or six acres of -land and took the equipment of the partnership 
and used it in connection with setting out stock? 
A I thought I was going to get that part. 
Q Hadn't you agreed to that? 
A No. Because I wanted the Lyndhurst houses to equal up. 
Q Don't you know that you agreed to everything and threw up 
the sponge? 
A Where the trouble was, we failed to agree over the old nur-
sery stock. Mr. Quillen wanted to run that to suit himself and 1 
wanted .to turn it over to Mr. Beard and Mr. Rainey. He wouldn't 
do that, so the thing fell thru. 
Q You could have sold your nursery stock and divided the 
money, couldn't you? 
. A That was the only feasible way I could see. 
Q Isn't it a fact that you undertook this planting on the Ellis 
farm because you were goipg to get that in a division of the property? 
A Y ·: ~ · ! -. ; · i rr es. .J • • ; 8 J,,J 
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Q You knew y,ou had come to an understanding about the other 
things? 
A · Vv ell, I had already bought this stock to plant out and thought 
I was going to get that farm. The Vvaynesboro Nurseries never lost 
a thing, it's just as though they had bought it themselves. 
514* *Q You wasted a lot of stuff there, didn't you? A loss 
to the \Vaynesboro Nurseries? 
A What. 
Q A lot of stuff you set out there. A lot of it went out as culls, 
a lot of it was not true to name, and in innumerable ways; you had no 
right, rhyme or reason to go there and set out that plot of trees on 
the company property, and using the company's men and equipment. 
A There ''vas about 200 trees that they didn't know the name of. 
When I gave the plat to Mr. Martin, I told him to come back and I 
would help him. It was his fault. 
Q This account which you filed in connection with it, is that it? 
A Yes. 
Q Did you keep any records of your doings there at all in con-
nection with planting the five or six acres? 
A No. I tried to equal my plantings up with theirs, and if 1 
kept it equally divided whatever work I did would be just the same as 
the costs on theirs. 
Q Y ott never got the consent of the others to go there and do 
that \vork did you? 
A N_o . 
. Q You did it on your own accord and your own free will? 
A Yes. 
Q You would have done it regardless of what they said? 
A Yes, and the fact is that is all the apples they had to 
sell. 
515* *Q Did you think you were going to get the teams and 
equipment and men and labor to do this work, and they would 
pay for it? 
A I would have if it had been equally divided. 
Q Didn't the company pay the labor? 
A Sure they did. On both sides. They got the benefit of it 
becatise the stock was turned over to them. 
Q You used their supplies and fertilizers? 
A No, I bought my own fertilizer. In fact, I failed to put that 
in the bill. 
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Q This was as much your property as theirs ? 
A Yes. If it was divided up it would have been theirs and· I 
would have had mine. · 
Q Now, they got the apple trees, the fruit trees on this tract 
of land in the sale? 
A No, not in the sale, because it was mine. 
Q . You sold your interest in the Nursery, everything? 
A I did not sell this lining out stuff. 
Q Certainly the trees were on the place, weren't they? 
A No. The contract states plainly what was sold. 
Q What did you sell, then? 
A The N~rsery, not my stuff. 
Q But that was on the Nursery land, was a part of it? 
A Yes, but I was going to get that land. 
Q ~ou made no reservation in the contract, did you ? 
A The contract states all that. The stuff \vas mine. I sold the 
Nursery proper. 
516* *Q If that is not a part of the Nursery, then what is it? 
A It was mine. · 
Q You never reserved it? 
A It was not necessary. 
Q Then you have a right to go out there and take it up now. 
But you made a deed to them for your interest. 
A No, not for that. 
Q You never reserved it in your deed. If you owned it, then, 
· you own it now and can go out and get it, can't you? 
A Well, thefve sold about all of it now. 
Q You made no reservation in your deed of any nursery stock 
which you put out? 
A No; that belonged to me personally. I sold the Nursery. 
Q You sold your personal interest in the Nursery? 
A But not any personal property. 
Q Those things were planted in the ground and went along 
with it, didn't they? Your contract states "all personal property, 
tangible and intangible." 
A That belongs to the Nursery, but that was mine personally. 
Q How were you paid your salary back in 1924 to 1926? . 
A I was paid the most of it by giving me credit on the books. 
Q How were the other· items paid? 
A By check to me. 
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Q Who drew the checks? 
A Mr. Quillen. 
Q You didn't draw any of them? 
517* *A No. 
Q Where is ·your $2300 note? Is that it? 
A That's it. 
Q Is anything paid on it? 
A $500 on the interest. 
Q Are there any credits? 
A That's all. 
Q Your note is dated January 1, 1927, payable upon demand, 
drawn by the Titus Nursery Company, for $2,384.57, payable to G. N. 
Titus, has been exhibited and a copy thereof filed, marked "Exhibit 
7," upon which there is a credit of $500, dated December 11, 1930. 
Is that note due and owing to you, less the credit? 
A Yes, less the interest of $500. 
Q Your credit on the back of the note says nothing about interest 
or anything else. It says only "December 11, 1930, credit by check No. 
14027, F. Nat. Bk., $500.00.". The check referred to is filed with the 
record, dated December 11, 1930, marked "Exhibit 'vV. J. Billerbeck, 
No. 5." That is the only note you hold of the Titus Nursery Com-
pany? 
A Yes. 
Q This shows a balance of $1800, plus interest, does it? 
A No. That is not right. The note is for.$2384.57. 
Q The note is dated January 1, 1927, and has a credit thereon 
of $500. Doesn't the Titus Company owe· the difference, with in-
terest? 
518*· *A That $500 was interest. There was n1ore than $500 
interest due at the time that w~s paid. 
Q There is nothing said about interest either on the check you 
·received, nor "in the endorsement on the back. 
A The note says "with interest." 
Q Certainly it bears interest? 
A The amount was over $500 when that was paid. 
Q They owe you the balance on the note and interest. Is that 
right? 
A They owe $3165.00 on that note. 
Q You have other notes, have you? 
A No others except that $500 note of Mr. Quillen's. 
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Q Did you and Mr. Quillen have some adjustment with refer-
ence to the settlement there when Mr. Darnell came in? 
A No. He told me at one time he had that much coming to 
him in salary and would just take it up that way. 
Q You just let it go on? 
A Yes. 
Q Y ott and he balanced your accounts and let it go? 
A Yes, let it go. 







He did, but when it was I don't know. 
How long was he with the company? 
Not very long. 
What did he do? 
A He worked in the office under lVIr. Quillen. 
*Q As advertising man, perhaps? 
A I rather think he ·was that. He was trying to build up 
the business. 
Q The man who got up the statement from data you furnished 
him about your ability as a propagator? 
A No. I don't know who did that. I know Mr. Quillen had it 
printed. 
Q Y ott furnished him with the data? 
A He knew a whole lot about it because he was with me. 
Q Who gave him your past history and experience? 
A I must have told him something if he wrote that. 
Q Then you got it- up and put it out to the publishers? 
A I didn't have anything to do with it. 
Q Your company employed lVIr. Ralston and he was the man 
who prepared it from data furnished by you? 
A I don't know who prepared it. It came from the office. 
Q The same Mr. Ralston is at V. P. I. today. Is that right? 
A Yes, I believe it is. He was working for them when he was 
with me. I was down there and they told me they would furnish two 
men to go with me to find soils. They went with me around Harrison-
burg, thru Rockingham and up here to look at the land. 
Q When you were selling Mr. Darnell the one-fourth interest in 
the Titus Nursery, in arriving at the inventory values, you 
520* used the wholesale prices in part, didn't *you, to determine 
the value of his interest? 
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A Yes. 
Q You were selling him stock still in the ground at the Nursery, 
were you not? 
A Yes. 
Q Was anything taken off in considering those prices for future 
cultivation, digging, hilling in, sorting, packing, shipping, delivering 
and collecting? 
A That was not part of the contract. 
Q Did you consider those features when you sold him your 
interest in the Nursery? 
A No. 
Q Were you not making an excessive charge for the trees in 
view of the fact that those things mentioned by me in my preceding 
question were necessary in order to market the trees? 
A Well, in selling these trees to Mr. Darnell, the one-fourth 
interest had nothing to do about marketing; we sold them in the 
ground. 
Q But, didn't you consider all those factors in determining 
what the stock was worth? 
A No, we just considered just what it was worth at wholesale. 
Q If you were to go out and buy a block of a hundred thousand 
two year old apple tree& in a nursery as they stood, they would cost 
you the burden of digging, hilling in, sorting, everything down 
521 * to the time you delivered and *collected. They wouldn't be 
worth nearly as much as if that all had been done, and you 
bought them delivered tQ you. They are not worth as much growing 
in the ground as they are packed and delivered, are they? 
A No. 
Q Did you fill out prices against Mr. Darnell as though they 
were packed and delivered? 
A The contract shows what the agreement was. 
Q This is true. You determined your price, in other words, the 
purchase price for the one-fourth, on' the basis of inventoried mer-
chandise on hand? 
A Yes, and it was sold that way. 
Q That inventorie~l merchandise was in the nursery growing? 
A Yes. 
Q It was not worth as much then as it was when packed and 
delivered to a purchaser, was it? 
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A Well, no. When anything is taken up,· graded and sold, it is 
worth more. 
Q Y ott have added a very considerable item of cost, have 
you not? 
A Yes. 
Q What part of the costs, if you know? 
A lt would cost according to what kind of stock you are selling. 
Q Take the average block of apples. 
A Number 2 apples will cost about 2c on the average shipment 
to ship and deliver to a customer. 
522* *Q The cost of about 2c a tree is for digging, hilling, 
sorting, packing and delivering, and all the other necessary 
things done to them ? 
A No. I said it would cost that much to deliver them. 
Q Then, including the other things, tell me what percentage of 
the cost is involved. 
A I don't know. 
Q They cost some people more than others ? 
A Well, if it is just apple trees the average would be for ship-· 
ment, packing and shipping, about 2c. · _ 
Q That leaves out collecting, selling, digging, hilling and sorting, 
doesn't it? . · 
A Yes, that leaves out all that. Just 2c freight ·and express for 
shipment. 
Q What did you charge Mr. Quillen for the block of peach trees 
which you said you had when he came into the partnership in 1922? 
A I don't know. It was not much, if anything. . 
Q Y ott listed to J.\llr. Quillen .18,000 peach trees when he came 
in, at Sc each, that's $9,000, isn't it? 
A What is that you have? 
Q An inventory. 
A Of who? 
Q The one you and Mr. Quillen made and dealt with in 1922. 
A Mr. Quillen walked with me in invoicing these peaGh trees, 
row by row. He bought them with his eyes open. He can't 
523* *blame anyone but himself. 
Q You counted the trees yourself? 
A Yes, but I don't remember much about them. I kept no 
record. 
Q Did you count them before he came into the firm? 
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A No. He walked with me up and down each row. 
Q When did he come into the partnership? 
A In February, I think. 
Q You wrote Mr. Quillen on January 17, 1922, that you had 
18,000 peach trees, didn't you? 
A I don't remember what I wrote. 
Q That is your letter is it not? 
A It looks like mine. I would say it was. 
Q Your signature is to it? 
A Yes, I would say it is. 
Q In this letter. you list 18,000 peach trees. Therefore you 
counted them before he came down in February? 
A He walked over the nursery row by row with me in those 
peach trees. 
Q Do you say that the Titus Nursery Company sold tO the 
Waynesboro Nurseries in December, 1934, shortly before the partner-
ship was dissolved by the purchase of your interest by Messrs. Quillen 
and Darnell, certain nursery stock at wholesale, at a price which was 
under the market ? 
A Yes, they did. 
Q What did they sell? 
A They made their contract much under the wholesale 
524* price. *They took four truck loads away, but I don't know 
what it was. 
Q You say you don't know what they sold? 
A No. , 
Q Where did they take it? 
A To Baltimore. 
Q When did they take anything to Baltimore? 
A It was just after this contract was signed 
Q What was the pr:ice? 
A The contract is the best evidence. 
Q You have read the contract, haven't you? 
A Yes, but I don't remember everything. 
Q Get your contract and tell me what it was. 
A · (Reads) "Peach trees, 18 to 24 inches, to be delivered next 
year, at $3.00 per hundred, 2 to 3 ft. peach trees, at $4.00, 3 to 4 ft. 
trees, at $6.00, 4 to 4 ft. trees at $8.00." 
Q What is the date of that sale? 
A December 1, 1934. 
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Q All of them December 1, 1934? 
A Yes. 
Q Those prices were for Spring delivery? 
A They were for Spring delivery, I suppose. 
Q You don't make deliveries on December 1, do you? 
A No. 
Q Would you have a surplus at that time? 
A Some things, yes. No surplus in peaches. 
525* *Q How much under the market was this price? 
A Their advertised price is much higher. There is no 
peach price given here, but I have an advertisement out home where it 
was advertised much higher. 
Q What was it? 
A I don't remember. . 
'Q You are testifying and charging these people with doing thus 
and so, and come here now and say you don't know what the market 
was. We are dealing with the contract you have in your hand and 
read from with respect to the peach trees? 
A Yes. 
Q Now, what is your complaint? 
A It was nutch under the wholesale price. 
Q What was the price? 
A I haven't the price, and can't state it. 
Q Was it under 2c? 
A I won't say definitely. 
Q Guess at it, you have been guessing all day. 
A That's what you say. 
Q You say you don't know. Let me ask you this: Is the whole-
sale price somewhat determined upon the size of the order? Don't 
you make some concession to a man who will buy 10,000 trees over 
the man who buys 2,000? You will be inclined to depart from your 
list price, won't you? 
A Yes, if it is a positive order. 
Q This was not a positive order? 
426* *A It is simply a price list. 
Q But the prices vary with the size of the order, that is 
the practice in the nursery business? 
A There is quite a bit of difference in a positive order. 
Q Doesn't it vary and depend upon the person, upon his ability 
to pay when delivery is to be made? 
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A Sure. 
Q So even though your printed price list is before you, that 
doesn't mean anything. You may depart from that the next day? 
A Yes. Depending upon your supply. 
Q The supply in the nursery business, and other variable fea-
tures, determine even wholesale prices? 
A Sure. 
Q Anything else? 
A I don't know. 
Q What do your contracts cover? 
A All ornamentals, except fruit trees. 
Q They are too low? . 
A The wholesale price doesn't cover fruits, but they are far 
too low. 
Q Do ornamentals vary in price like apples? 
A Sure. 
Q From what you say there is no stable price, either retail or 
wholesale, in the nursery business? · 
A There should be. 
Q I ask you whether there is? It is owing to whom you 
527* *sell? 
A A good business man won't vary much. 
Q You cut the price on the peach trees you sold at Crozet? 
A Yes, I cut one cent, because I wanted to get those customers 
back. vVarwick was selling at the same price. 
Q That was in 1934? · 
A Yes. 
Q How many did you sell? 
A About 6,000. 
Q You never asked the office anything about it? 
A They never asked me when they wanted to cut prices. 
Q And you never asked them anything else, did you? 
A No. I had no co-operation in regard to anything. 
Q You never asked them, when you got ready to cut prices and 
sell stock, you just did it? 
A Sure. Why should I ask them. 
Q You contraried everything? 
A No, I didn't contrary anything. 
Q You ran the Nursery to suit yourself? 
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A No. I had no co-operation, so I couldn't run the Nursery. I 
used to run it. 
Q The NUrsery improved in your absence, why did you want 
to go back to work? 
A They didn't improve any of my methods. 
Q Do you recall what a mess you made in the Fall of 1925 
or 1926? 
A No, I do not. 
528* *Q Do you know what a mess you had in the Fall of 
1922, and the Inspectors got after you for not filling orders? 
A No, I never had any mess. It was just one order I missed 
filling. 
Q So, the business had not improved any in your absence? 
A No. They used my same old methods. Bewley used the same 
methods, too, in propagating. He knows very little about ornamentals. 
Q That was out of your line? 
A No, it was not. 
Q You didn't do much propagating, did you? 
A Yes, I did. 
Q Your method was entirely different from what was evolve4 
by the experience of your partners? 
·A No . 
. Q They made no changes? 
. . A No. I wrapped up each of them separately and put it in a 
box, the same as they did. 
Q They kept records and you didn't? 
A Yes, I did. The orders were records, and the time shipped 
written on the order. 
Q How did you fill an order? 
A The .tags were made out at the office and sent to me and I 
filled the orders and put on the tags. 
Q Did you keep . ariy records at the Nursery? 
A Just on the· original order. It was sent out to me. 
Q Y ott never kept any other record? 
529* *A No. 
Q What did you do if you lost a label? 
A I checked up on the order. 
Q Came down to the office? _ 
A No, you could tell from the order, all the varieties were on 
the order. · 
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Q Did you work every individual ord<:_r that way? 
A It was very seldom a label was lost. 
Q Now, you drew from your compaey something like $15,000 
since Mr. Darnell came in, didn't you? 
A What do you mean? 
Q By drawing your check? 
A No, I did not. 
Q How much, then? 
A $3500. You mean my own check. I never wrote any check 
of my own until after 1933. 
Q The records show that you withdrew in money or property 
from the time that Mr. Darnell came in in July, 1924, to the time you 
sold out in January 1935, about fourteen or fifteen thousands of 
dollars; and you sold your interest for $40,000. That makes about 
$55,000. In round numbers, you sold to Mr. Darnell for $7,000. That 
is practically $62,000 you have taken out of the business since Mr. 
Darnell came in in 1924. In the meantime, you sold your Florida prop-
erty for forty or fifty thousands. 
A I don't know what I have drawn out of the Nursery. 
Nothing but what was coming to me. The checks were all ' 
530* *written by Mr. Quillen except in 1933 and 1934. 
· Q Was your signature to the checks before that? 
A No. I have signed checks for other. things. . 
Q Look at this exhibit, "Billerbeck, number 5," a check dated 
December 11; 1920. Isn't that G. N. Titus' signature? 
A It is. 
Q Did you say you never drew any checks for your sala~y, etc., 
which you claim was due you, until in 1933 and 1934? 
A I ·must have written that one. 
Q Now, I hand you a check dated September 11, 1930, for 
$200. Is that G. N. Titus' signature? 
A That is my signature. . 
Q That is in 1930. Then there is one dated June 5, 1930~ signed 
by G. N~ Titus, for $500. Is that yours, too? · 
A Yes. 
Q You had forgotten about those? 
A Yes. But I never drew a thing but what was coming to me. 
Q Here is one dated June 22, 1928, for $500. Is that yours? 
A Yes, but it must have been made out by someone else. It is 
my signature. 
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Q That is your signature, and drawn on the account of your 
company? 
A Yes. 
Q So, there are four of them. You were wrong, were you not, 
in your former statement? 
A Yes, but it was coming to me. 
Q Yes, but you said you never drew any checks before 
531·* that *time? 
A I had forgotten. 
Q You admit that mistake there? 
A Yes. 
Q Have you drawn any other checks on the company? 
A Yes, in 1933 and 1934. 
Q Never in the 20's, except these four or five I have already 
shown you? 
A I did not remember those. 
Adjounnne11t until next day. Continuance of deposi-
tions, from July 28 to July 29, 1936. 
Further Cross E.ramina.tion 
BY MR. BRANAMAN: 
Q Have you your book records which you were asked to bring 
on yesterday? 
A No. I was kept on the stand too long yesterday, and had to 
go home and rest. I had a few things I had to look up for myself, 
too. I will get it later. 
Q What were you asked to bring? 
A The strawberry account, the time and expense of growing 
the apples from the 21st of July until the Fall. 
Q You have that account in your book at home? 
A Yes. 
Q When will you file it? . 
A As soon as I am able to hunt it up. I haven't been very strong 
since my accident, and I play out quickly. 
532*- *Q As a matter of fact, you haven't been very strong 
since 1926, have you? 
A Yes, I have. 
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Q You were off for seven years on account of your health. 
A I know, but I was able to work all day long up until that 
accident. 
Q What accident? 
A The one on the 20th day of May, a year ago. 
Q You are an old man, and nervous and not able to carry on 
any business in 1933 and 1934, were you? 
A l.was. 
Q You have been out six or seven years on account of nerves 
and other troubles, and during that time became older all the time? 
A Sure, I had become older, but then I was strong and healthy. 
I had an examination just a short while before that accident. I have 
one every year. The doctor would be the best evidence~ 
Q What you did during the last seven or eight years is the best 
evidence of your physical condition, isn't it? 
A It has nothing to do with 1933 and 1934. 
Q You were in fine shape then, good as you ever were? 
A I felt pretty good. 
Q Physically, you were just as good as you were ten years 
before? 
A I wouldn't say that. 
Q You don't get around very well now, and have not 
533* gotten *around well in the last two or three years, have you? 
A -Yes, I have. · ) · 
Q But it is perfectly obvious. 
A I feel pretty good. 
Q Now, you are going to file your book showing the record 
which you kept with respect to growing the block of apple trees? 
A From July 21, on, only. 
Q You are going to furnish that original record? 
A Yes. 
Q What else? 
A You asked me to furnish that strawberry account of the 
money I collected and spent. 
Q Have you the record ? 
A Yes. 
Q In the same book? 
A No. It is on slips, nursery slips. 
Q You did not have a book, then? 
A Not for that. 
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Q Do you have a book for anything? 
A Yes, I have. 
Q Is the tree record in a book? 
A It is in a little book that I carried in my pocket. 
Q A note book? 
A Yes. 
Q Why couldn't you bring that down? 
A I told you I didn't feel able. I have to go and rest. 
534* *Q You had it out making up your statement? 
A Yes, but I have it messed up with some other papers 
filed away. 
Q You were drawing very liberally on the account of Titus 
Nursery Company in September and.November of 1934, were you not? 
A I only drew what was coming to me as salary. 
Q What salary? 
A $200 per month. 
Q Who did you have an agreement with that you were to get 
$200 a month? 
A I -didn't have to have an agreement. 
Q Don't you know that the law provides that there must be a 
specific agreement as to salaries ? 
· A Mr. Quillen always raised his salary. 
Q You and Mr. Quillen started out with your partnership agree-
ment at $100 per month, and followed it up by an agreement with lVIr. 
Darnell and Mr. Quillen and yours, for $150, after Mr. Darnell 
came in. 
A I didn't do anything of the kind. 
· Q You deny and say that both Mr. Quillen and Mr. Darnell are 
falsifying? 
A I did not. I said that I didn't have anything to do with it. 
Q Don't you know you accepted the $150 for two years? 
A Sure. · 
· · Q Why did you accept it? 
535* *A That has nothing to do with my accepting it. 
Q You deny that there was an agreement? 
A I do, if that had anything to do with it. 
Q Your word against your two partners' word? 
A I don't know what they have testified to. 
Q Y ott heard them. 
A Well, I have forgotten about what they said. 
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Q You have forgotten so many things that appear to be to your 
advantage. Things to your disadvantage you never recall, is that right? 
A No. 
Q Why did you testify yesterday that. you never signed any 
checks on the partnership account prior to 1933, and I produced four 
checks and you admitted that you did sign them? 
A Everybody is liable to be n1istaken occasionally. 
Q Y ott are mistaken in so much. 
A But I am not. 
Q Four times in that case. Is that the only thing? 
A Yes. As far as my not remen1bering, those thihgs that you 
bring up, they don't have anything to do with this case, and I don't 
remember them. 
Q Everything of any importance favorable to you, you can 
remember. Is that right? 
A Yes. 
Q Why didn't you have something in writing about the block 
of trees? 
536* *A I have. 
Q Where is it? 
A Iri these papers. 
Q That is your writing, not signed by Mr. Darnell? 
A No. . 
Q You have written· a lot of this since this suit began, have 
you not? 
A This data with respect to these apple trees. 
Q Here is your exhibit, didn't you write that? 
A Yes. 
Q Well, then, you made this up since this suit began. You had 
no record book? -
A I }}.ave had that ever since we sold out. 
Q Your statement called "Spring of 1924 and Fall of 1925, 
Block 2 year apples." You know you made that up within the last 
six weeks. 
A I made that up right after I sold out. I copied that. 
Q From what? 
A From notes that I have. 
Q Bring your notes in and file them with this paper, will you? 
A Yes. · 
Q When will you do it? 
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A Just as soon as I am able. 
Q Yesterday you testified that Mr. Quillen counted 18,000 peach 
trees that you claimed to have had when he came into the part-
537* ship in February, 1922. I produced a *letter written in January, 
1922, in which you list 18,000 trees as part of your stock. 
Then you testified that these trees turned out badly, were worth prac-
tically nothing, most of therri. Yet, you collected $9,000 for the com-
pany on account of that, didn't you? In other words, you made Quillen 
put up $9,000 for those worthless trees. 
A I didn't testify that Mr. Quillen counted the trees. I said 
he went over them with me, row by row. He could have counted 
every one. 
Q Y ott never refunded him the $9,000, did you? 
A Why should I·? 
Q What did you charge him? 
A I don't know. There is a statement there. It ts the best 
evidence. 
Q Didn't you charge him Sc a tree? 
A I don't know. 
Q It was $9,000, wasn't it? 
A It don't make any difference, the statement is there. 
Q The statement calls for 18,000 trees at Sc each, or $9,000. 
Is that right? 
A Yes. 
Q You charged that, didn't you? 
A Get the statement, that is right. 
Q Again referring to the nitrating of certain peach trees in the 
Spring and early summer of 1934. Didn't you tell l\1r. Beard not to 
nitrate them? 
538* *A I did. 
Q Again returning to your threshing machine. vVhat 
became of it? 
A I don't know. 
Q Didn't you leave it standing along the road the last year you 
were working? 
A When I sold out I left'everything just where it was. 
Q It went over to the new company? 
A Yes. 
Q Y ott sold all those things ? 
A Yes. 
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Q And that went with it? 
A Yes. Besides, there is some four inch pipe at Crimora Mines 
that belongs to it. They never have gotten that. 
Q Did you buy it?· 
A I did. 
Q For what? 
A I thought there was pipe enough to use it in irrigating. I 
got it in connection with a contraption I got to pump water. 
Q Did you ever tell .them it was down there? 
A I told l\1r. Beard several times. 
Q But you never reported it to Mr. Darnell or Mr. Quillen? 
A I don't remember. 
Q Was your threshing machine experiment a success? 
A It was. 
Q What do you have to demonstrate it? 
539* *A Vv e cleaned out apple seeds. 
Q \Vhere are they ? 
A I took them to the house. I told Mr. Beard about it, and had 
them stratified, and they stayed there. 
Q Is that where you live? 
A· Yes. 
Q How many are there? 
A Four or five bushels. 
Q You never returned them to the company? 
A I told Mr. Beard they were there, and he could have gotten 
them. I had no way to take them back. 
Q You brought them down, didn't you? 
A Yes, in a sack in the car. 
Q Aren't they still in a sack? 
A No. They are stratified, in barrels. 
Q You couldn't take them back in sacks? 
A No. And I had no truck to take them back. l\1r. Beard 
furnished the sacks and hauled them there. 
Q When you were drawing on the back account, September, 
1934, $600, November 30th, $600, didn't you at the same time cause 
notice to be served on the First National Bank directing it to discon-
tinue honoring any checks on the partnership account drawn by either 
of the other partners? 
A I did. After they served notice on me that they would not 
allow me to sign any more checks. 
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Q Then you notified the bank not to honor any of their 
540* *checks. Didn't you realize it would tie up the operations? 
A They tied me up. 
Q vVhy? 
A· I don't know why. 
Q Were they so near broke that they couldn't allow you to 
draw checks? 
A ·No. 
Q Why did that tie you up? You drew a check in May for 
$700. As a matter of· fact, in 1934, up to November 30, you had 
drawn on your account checks written by you on the partnership, of 
around $2500? 
A I don't know about that. I don't know how much it was, but 
it was all salary that I was drawing. 
Q Y ott drew that amount of money during that time? 
A It was $3500 in the two years, I think. 
Q Then you notified, or caused to be notified, the bank not to 
honor any checks of Titus Nursery Company, so that business might 
be continued ? 
A No, just without I signed them. 
Q You had to sign them, and it wouldn't tie up business? Isn't 
it true that the checks had been signed primarily at the office, in 
the continuation of busines, by Mr. Quillen, largely, to cover pay 
roll, etc.? 
-A No. I had always helped to sign them. 
Q It was not necessary to bother you when you were at the 
--Nursery, and he was treasurer of the company? 
541 * *A No, I guess not. It was satisfactory to the bank. . 
Q So you did everything you could, actually, to hinder 
the conduct of business during the latter days of 1934? 
A I did not do anything of the kind. 
Q Then what did you do? 
A Nothing. 
Q Y ott went up and began pulling up nursery stock, counter-
manding orders, keeping everything in a furor? 
A I didn't do that. 
·g You stopped the company from drawing on its own bank 
account. 
A I didn't. 
Q Who did? 
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A I signed those notes and checks, was all. 
Q You had been running around for seven years. 
A I had asked the bank that I sign the notes. 
Q So, you butted in and interfered with the business? 
A It was my business. 
Q Those are ordinary routine matters of business connected 
with the Nursery, are they not? 
A Yes. 
Q And the pulling up of trees and countermanding of orders 
was just ordinary routine business? · 
A I tried to conduct the business just as I had when I was 
there before. 
Q ·You knew you had· a superintendent, Mr. Beard. Y ott knew 
you had.a good propagator, Mr. Bewlay. 
542* *A He might be, but I don't call him good. 
Q You talked to him a great deal? 
A Yes. I tried to get things line'd up so it would pay. Those 
beds, he kept too many things in there and had to work them by· hand 
instead of lining them out in rows. 
Q . Y ott interfered in other respects with the labor out there, 
didn't you? 
A I had charge of the labor. 
Q Didn't you go around and discuss your affairs with the labor? 
A Mr. Bewlay and I talked once, and Mr. Beard and I. 
Q Who else? 
A I never talked with anybody else. 
Q You talked with them time and again? 
A Not very often. 
Q But you did tell them what you were going to do to Mr. 
Darnell and lVIr. Quillen. Didn't you tell them you were going to oust 
them, throw it overboard, sell out? 
A I didn't say anything like that. 
Q What did you talk to them about? 
A I don't know. We talked about some of our troubles. I can't 
remember all of it. · 
Q What were your troubles? 
A Trouble about propagating stock, and I don't know just 
what all it was. It didn't enter into this case, anyway. 
Q Y ott just answer the questions, and the court will decide 
whether it enters in or not. 
380 F. M. Quillen and f. Jt,f. Darnell v. G. N. Titus 
G. N. TITUS 
543* *A I told you I don't remember all about those things. 
Q \Vho collects for the sales out at the Nursery pn-
marily? 
A I collected for a few and Mr. Beard for most of them. 
Q Who else? 
A Mr. Bewlay. 
Q As I understand that, when sales were made in cash they did 
the collecting? 
A Yes, when they made the sales. 
Q Why did you tell them to turn the money over to you? 
A I didn't tell them anything of the kind. 
Q Y ott deny telling them that? 
A Yes. 
Q Do you deny telling Mr. Bewlay that? 
A I do. I turned the money I collected over to l\1r. Beard. 
Q \Vhy didn't you turn it into the office? 
A I gave it to Mr. Beard, he had to come in to the office 
anyway. 
Q \Vhy didn't you come in to the office? 
A I didn't think it was necessary. I did come quite often to 
see Mr. Snyder. 
Q Why not come to see Mr. Quillen? 
A I never got any satisfaction out of him. 
Q What do you mean? 
A I never got any answer to anything we talked about. 
Q Why not? 
A He just wouldn't talk. 
Q You said before that Mr. Quillen said mean things to 
you? 
544* *A Yes, he did. 
Q V\That, for instance, did he say to you? 
A He told me once I didn't have sense enough to run a peanut 
stand. And another time he said "I'm getting tired of your messing 
around." 
Q You were right much of a piddler, weren't you? Fooling 
with things like threshing machines and trying to invent other ideas; 
working in your own garden, piddling about generally. You had a 
garden out there, didn't you? ' 
A I had one for the company, and the company used the veg-
etables. They had the same privileges I had, and they did get them. 
F. M. Quillen and J. M. Darnell v. G. N. Titus 381 
G. N. TITUS 
Q Did you take Mr. Darnell any vegetables? 
A No. I took them to his wife several times. 
Q You were doing that for the partnership? 
A Yes. 
Q Y ott were working it yourself? 
A Some of it. 
Q Whenever you came to the office in 1933 and 1934, you 
would discuss your troubles with Mr. Snyder? 
A I didn't discuss an troubles, but I went to him for infor-
mation. 





You never went to your partners for information? 
No. Mr. Quillen was so opposed to me anyway, it was use-
less to go to him. 
*Q The opposition to you grew up in 1933 when you 
came back, and lasted thru 1934? . 
A He has always been opposed to me. 
Q You had not been connected to the Nursery for seven years, 
had you? 
A That is when it commenced the last time. 
Q They are the years you are complaining about? 
A Yes. 
Q That grew up after you went back to work? 
A Yes. 
Q Y ott never took llp your complaints with the other partner, 
Darnell? 
A No. We talked a little about it, but what it was I don't 
remember. 
Q Did you ever tell him you and Mr. Quillen couldn't get along? 
A I don't remember. I didn't try to remember all of those 
things. I had no reason to remember. ~ 
STATEMENT BY MR. BRANAMAN: I state here 
·that whenever the witness files his original records called 
for, I shall expect to recall him and cross-examine him with 
respect to those records. 
Re-Direct E~ramina.ti_on 
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BY MR. QUESENBERY: 
Q Mr. Titus, the matter of these peach trees discussed at 
546* sorne length yesterday; throughout all these meetings *that 
were discussed in your cross-examination when you were try-
ing to dissolve the partnership, was anything ever said about his peach 
crop? 
A No. 
Q Now, this planting on the Ellis farm which, in your negoti-
ations you say you understood you were to receive, in the dissolution 
of the partnership. What about that? · 
A It was practically decided that I was to have the Ellis farm. 
Q Did the other partners know you were doing this. planting 
'yourself ? 
A I don't know about Mr. Darnell, but Mr. Quillen knew. 
Q Did he raise any objections? 
A No. . 
Q Did he have anything at all to say about it? 
A Not at the time; he did afteqvards. 
Q How long afterwards? 
A I couldn't say. During the Spring and Summer sometime. 
Q This matter of a sale to the Waynesboro Nurseries, or to 
your two former partners, did you sell them your interest in the part-
nership property, and also the things that you might have owned 
personally? 
A I simply sold my interest in the Titus Nursery Company. I 
did not sell any private, personal property of my own. 
Q Concerning the matter of this accident which you had up near 
Lyndhurst. Do you know what year that was in? 
A No, I don't. 
547* *Q Have you any way of fixing the time? 
A Yes, I can at· home. 
Q Do you have any way of arriving at the time here now? 
A No. 
Q Do you remember what season of the year it was? . 
A It was in 1925. I am pretty sure it was in the Fall of 1925. 
Q You feel reasonably sure that it was in the Fall of 1925? 
A Yes. 
Q The reason you were going to Lyndhurst, was to get some 
men working for you, helping in the loading of a car? 
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A Yes. 
Q Loading for the Nursery? 
A Yes. We were loading a car. 
Q What were you loading it with? 
A Nursery stock. This boy was helping out there and he had 
been riding back and forth with me, and I went up after him. 
Q · Then it was following that accident, about. a year later that 
you were compelled by reason of your health, to leave active business 
so far as the Nursery was concerned ? 
A Yes. · 
Q Y ott related in your direct examination that your contract 
with the other partners, so far as the salaries paid was con-
548* cerned, consisted of conversation with Mr. *Quillen .. What 
was that conversation you had with him when you left the 
active business? 
A We never had any discussion, with the exception Mr. Quillen 
came out to my home twice and wanted his salary raised, and I 
wouldn't say anything about it unless we had a meeting. 
Q Did you agree that they were entitled to more salary? 
A I told him I didn't object to his having a raise. 
Q But you did suggest that he should discuss it with the other 
partner and yourself? 
A Yes. 
Q ·Did you ever had a conference? Did Mr. Quillen ever call 
a conference ? 
A He never did. 
Q Do you remember any occasion upon which the three of you 
together discussed the matter? 
A Not until after we tried to make a settlement in 1934, then 
there was nothing about salaries. It was mostly about John. 
Q What was the difficulty about that? 
A It seemed Mr. Quillen cut Mr. Darnell's salary down and he 
didn't know anything about it, and he didn't like it. 
Q Mr. Darnell was objecting, then? 
A Yes. 
Q I believe in the evidence given by Mr. Darnell and Mr. 
Quillen, on January 1, 1934, Mr. Darnell's salary was decreased 
549* to $175, and no change made in Mr. Quillen's *salary. That 
remained at $200. Is that the otcasion upon which this argu-
ment came about? 
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A It was something like that. I don't remember just all about it. 
Q Do you have with you any price lists showing the value of 
the apple trees in 1924 and the Spring of 1925? 
A No, I haven't anything with me. 
Q Do you have any records with you or elsewhere showing 
the value of trees, nursery stock, in 1935, when the Titus Nursery 
Company entered into a contract with the Waynesboro Nurseries? 
A Yes. 
Q Where is that? 
A It is advertising in these magazines. The "Florist's Ex-
change," published in New York. 
Q Is that a recognized journal in the nursery world? 
A It is, florists and nurserymen too. 
Q How does that publication rank with similar publications? 
A I couldn't say, only it is a standard magazine. 
Q In this issue of the ";Florists Exchange," and the "Horticul-
tural Trade World," dated April 6, 1935, at page 53, there are certain 
advertisements there of the Titus Nursery Company, along with other 
nurseries, setting forth the prices at which trees were being sold at 
that time; and we offer this in evidence as "Exhibit Titus 9." Do 
you have any other publications there? 
A Yes. It is the same thing, with the exception there are 
550* *a lot of other stock listed here also. 
Q I hand you herewith two copies of an account which 
purports to be a ledger account, and is one of the claims made by the 
other two partners. Will you go over that account and point out the 
items and amounts that are not chargeable to you? Just give the date, 
item, the amount and why it is not chargeable to you? 
A This will begin on June 1, 1928. There was a statement made 
at that time showing I had $72.06, and by this statement here I had 
about $80.00. 
Q What is the other item to which you point? 
A This is a statement Mr. Snyder got out for me. 
Q At your request? 
A Yes. 
Q When? 
A I don't know. It comes down to August 30, 1930. 
Q You say your credit balance on the date you have mentioned 
was, according to this account, $72.06? 
A Yes. 
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Q What is the next item? 
. A Two bushels of potatoes charged to me, at $2.00. Mr. Quillen· 
never charged any potatoes to himself, and I don't think they should 
be charged to me. Then, this gas and oil that I don't think I should 
pay for, as long as the other two rode on gas and oil I had just as 
good a right to ride on it as they had. Then they have a "file 
551 * sheet lost," $3.70, that I have no idea *what it is. 
Q You are subject to a charge for ten pounds of pecans, 
but .what is this file sheet they have. you charged with? 
A I don't know. 
Q What is the next item? 
A On April 7, 1929, there is an order for vVm. F. Coyner, for 
peach trees. That was in payment of some books I borrowed from 
lVIr. Coyner, and left them out at the Nursery and loaned them to Mr. 
DugdaJe, and they come up missing, 
Q What were those books? 
A The were nursery books I loaned to Mr. Dugdale to study, 
and they come up missing. Mr. Dugdale was working at the nursery, 
and still they charged the peach trees to me. 
Q Those books had been obtai~ed for nursery purposes? 
A Yes. I loaned them to Mr. Dugdale to study and he was 
working for the Nursery. 
Q What is the next item? 
A October 16, 1930, 3 baskets of apples charged to me. Mr .. 
Quillen never charged any of his apples to himself. Those apples are 
$3.00. On March 10, 1933, there is an item of $28.71 payable to Wm. 
A. Burnett. I was using my car in the Nursery and it needed some 
repairs. I had lVIr. Burnett fix it. 
Q . While you were using your car on Nursery business? 
A Yes. And then on April 28, I got licenses for the 
552* *car, that was $25.50, which was charged to me, and I was 
_ using the car for Nursery purposes. There is also a check to 
Montgomery-Ward; it don't say what it was for, but it was rakes 
I bought for the Nursery, that was $1.50. On March 27, 1934, I 
bought .some seeds from the seed company and planted them for the 
use of the company, and the company used the vegetables out of that 
garden whenever they wanted them. That was $15.00 charged to me. 
Q What is the next item? 
A On November 10, 1934, I bought some things for Dr. Daniels 
for $4.00 and $2.25. 
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Q And the balance on a threshing machine, $5.00, amounts to 
$11.25. Was all that bought for the Nursery? 
A Yes, it was. There is another item, Dr. Beckler's account, 
dated December .31, 1926. It was charged to me $43.60, retaii price, 
the wholesale price should have been half of that. 
Q And those are the several items you say are not chargeable 
to you? 
A Yes. 
Q Together with your statement as to the various items of 
gasoline which you made yesterday? 
A Yes. 
· Q About this block of apple trees, the block in which you 
owned a three-fourths interest, and Mr. Quillen one-fourth, and 
which had approximately 65,000 trees. Was it another block 
553* into which Mr. Darnell bought an inter*est, a block of approx-
imately 75,000 trees? 
A Yes. 
Q What varieties were in that 75,000 block? 
A About the same as the varieties in the other block. 
Q They were planted at the same time? 
A No, they were grafts planted in the Spring of 1924. 
Q So, at the time of this sale to Mr. Darnell, they didn't have 
even one year's full growth? 
A · Well, practically so. They made quite a growth after July 
21, though. 
Q In your Fall deliveries, those trees could be sold as one 
year trees ?. 
A Yes. 
Q In the Spring they were still sold as one year trees ( 
A Yes. 
Q So then, the sales record of trees other than one year trees 
would .come from the block of apple trees in which you owned a three-
fourths interest? 
A ·Yes. 
Q Did all the two year trees come from that block? 
A ·All that were sold grown at the Nursery. 
· · Q This inventory was made there, as I und.erstood you yester-
day, and Mr. Darnell and his brother helped make the inventory at 
various times ? 
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A Mr. Darnell continued until it was finished. It didn't take 
long, parts of two days, I think. 
Q What practice did you follow in making the inven-
tory? 
554* *A We just went down each row and counted those 22 
inches and up. 
Q Who did the actual mechanical part of the counting, Mr. 
Darnell or yourself? 
A Mr. Darnell counted a row and I counted a row, and Bill 
Darnell helped, too. 
Q · When you counted to the end, what happened? 
A I put it down on these cards. 
Q They gave you the figures in their rows? 
A Yes. · 
Q Did they see what the total was when you concluded it? 
A I rather think so, I don't know. It was not added up, just 
then. But then he knew about it because he put down the amount, 
60,000 and something, and put it on this inventory list. 
Q What was the purpose of making this inventory at that time? 
A To know how many trees there were in there to sell. 
Q So that the office would have a record to sell by? 
A No. So that I would have a record to sell by, Quillen and I. 
Q Both of you?' 
A It was made to sell a one-fourth interest to Mr. Darnell, that 
was the object. 
Q Were most of those trees sold that Fall and the following 
Spring? 
A Those two year olds were practically cleaned up, ex~ 
555* cept *Virginia Beauty and Lowry, we got an order from .a 
Pennsylvania nursery at a low figure that cleaned up the sur~ 
plus, all but those two. 
Q That was after you made your retail sales? 
A Yes. 
Q Mr. Titus, you are charged in here with your garden seeds 
and things of that kind. Did you maintain any stock at the Nursery? 
A Yes, we had horses, mules and cows. 
Q How many cows did you keep? 
A Different numbers. Sometimes only one, and sometimes four 
or five, sometimes more. 
Q What happened to the milk? .--
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A 'Mr. Quillen got all of the milk. 
Q Did he pay for it? 
A No. 
Q Is ·he charged with it? 
A No. 
Q Did Mr. Darnell get any milk? 
A I think he took some about once, and I think he told me he 
did get it. None was offered to me. 
Q You say you discussed the matter once? 
A I rather think so, just a little bit. I ·would not be sure just 
what it was. 
Q Was ever any objection made to the partners using 'things 
that belonged to the partn.ership for their own living? 
556* *A No, not that I know of. I made no objection to Mr. 
· Quillen's taking the milk. 
Q Whose time was devoted to feeding and milking the cows? 
A Mr. Coffey took care of the stock and did the milking, he 
and his girls? 
Q On company time? 
A The girls were not. It was Mr. Coffey's time on the com-
pany. 
Q Who paid for the feed? 
A The Titus Nursery Company. 
Q So far as you know did the Titus Nursery Company ever 
receive any pay from anybody for any of this milk? · 
A I could not repeat what somebody else said; but as far as I 
know none of it has ever been paid. 
Q Is there anything else you have thought of you want to say? 
A Nothing only in regard to these cut-backs. I donated those 
all to the coinpany to pay for the culls in these two year olds and for 
the grading, digging and whatever stock was left. They more than 
made up for it. 
Re-Cross Exaniination 
BY MR. BRANAMAN: 
Q ·on page 3, of the account, December 31, 1926, you are 
charged with the payment of a doctor's bill. Dr. H. S. Beckler, 
$43.60; was that hiP made back in 1922? 
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A It was made sometime before that, but I couldn't say when 
it was. \Nhen I had that accident, whenever that was. 
557* *Q Who was your doctor? 
A Dr. Mosby and Dr. Beckler. 
Q Did they act in consort or together? 
A No, separately. ' 
Q You tried Dr. Mosby and got tired of him? 
A No, lVIr. Hartman employed both of them; I didn't have any-
thing to do with it. 
Q You mean to say .you were in an accident and turned over 
to an employee the employment of your physician? 
A I didn't turn it over to him. 
Q You say he did it? 
A I got hurt and Hartman phoned to Dr. Mosby to meet n1e at 
my home. He was there when I came home. And afterwards, I was 
not getting along as well as Carl thought I ought, so he had Dr. 
Beckler come down to see me. He had a lot of faith in him. He 
commenced to walk me around on crutches, but I just couldn't do it 
and I refused to walk. 
Q You say·that was in 1925? 
A I think it was. It was not in 1922, I know. 
Q Was it in the Fall of the year? 
A Yes, that was in the Fall. 
Q Y ott don't know when it was, but you can get the data at 
home? 
A Yes. 
Q When will you do that? 
A I can 'phone to my wife now if it's necessary. 
558* *Q Have you got the billl? 
A I never did have it. It was in the office. 
Q Don't you know that Dr. Beckler's bill was made back in 
1922 and he couldn't ever get you to pay him, so he finally took it out 
in merchandise? 
A No. It was nothing of the kind. 
Q Where did you buy potatoes back in 1928 ? 
A Those were potatores we raised at the Nursery. 
Q Did you only use two bushels? 
A I couldn't say. That is all they charged for. 
Q Y ott got other potatoes at the N urse.n:~·~loo ( 
A I dori't know. I always raised some at home. 
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Q These were gotten on July 18, 1928. Weren't they seed 
.potatoes? 
A I don't remember. 
Q And .didn't the company get them for you? 
A I raise potatoes. 
Q July 18 was about planting time for the late frost-proof 
potatoes, wasn't it? 
A Those potatoes, I an1 quite sure, I got at the Nursery. 
Q Got them yourself and hauled them home? 
A Yes. 
Q Who from? 
A I don't know. 
Q Was Mr. Beard there? 
A Yes, he must have been. 
Q Did he help you to get them? 
559* *A I don't know. I might have told one of the hands to 
get them for me. 
Q Now, you are complaining about an item of December 24, 
1928, recorded as "file sheet lost." Subsequently, the file sheet was 
found and the account then shows that you got ten pounds of pecans, 
at 37c. 
A Yes, I acknowledge that; I got them, but I didn't know what 
that other charge was for. That Beckler account-! was charged with 
the retail price, and I was entitled to wholesale prices which would 
have been half of that. 
Q Isn't it true that you were charged with Dr. Beckler's bill? 
A Sure. 
Q Why shouldn't you be charged with that bill? 
A I should be charged with half of it, at- wholesale price. 
Q In dealing with you, you take the' view that you are entitled 
to get nursery stock from Titus Nursery Company at wholesale prices, 
which is half of the list or retail price? 
A Sure, I am. 
Q Did you have any bargain to that effect? 
A That wasn't necessary. There is one iten1 Mr. Quillen made 
out himself, at whole. It's o. k. . 
Q The difference in wholesale and retail prices is very substan· 
tial, 50 per cent or more? 
A Yes. 
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560* *Q As a ·matter of fact, these price lists and advertisements. 
1hey have gotten out, amount to very little when it comes to 
actual dealing, don't they? 
A Yes. 
Q You said that yesterday? 
A Yes. 
Q There is no stable price when the right man comes along 
with a sizeable order? 
A There should be, but it varies. All business men do . those 
things. 
Q Your order from Wm. F. Coyner, Jr. That was for books 
amounting to $3.00. You bought some books from him? 
A No, I borrowed them. 
Q Why didn't you return them? 
A I have already made the statement why I didn't. I let 
Dugdale have them at the Nursery and when I went to get them to 
take them home, he couldn't find them. He said somebody took them 
out of the little shack. 
Q Did you charge them to Doudale for losing them? 
A No. 
Q Was he an employee of the company? 
A Yes. 
Q And that is the book charge you object to? 
A Yes. 
Q Against these books, you let W m. Coyner have stock? 
A I didn't. Somebody did. I told him he could get the 
561 * nursery stock for the lost books. I spoke to him about *these 
books being lost and wanted to pay him, but he said he would 
take peach trees. 
Q On October 16; 1930, you shipped three baskets of apples, 
for which you are charged $3.00. Who did you ship them to? 
A I didn't ship them, I took them home. 
Q What did you do with them? 
A I ate them. 
Q You never had them shipped to anyone? 
A No. It doesn't say they were shipped. 
Q· You complain about the repairs of your car on March 10, 
1933, by Wm. A. Burnett, for $28.71. That was your family car, 
your own property? 
A Yes. 
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Q It was not the property of the Nursery? 
A No. But I was using it for nursery work. 
Q You had just come back into the Nursery, and immediately 
had your car fixed up at the expense of the Nursery? 
A The clutch went bad while I was working. 
Q Doesn't the Nursery furnish cars to Mr. Darnell and Mr. 
Quillen? 
A They did. 
Q Didn't they furnish you one, too? 
A Later on Mr. Darnell bought a new one and I used his 
old one. 
Q You bought your 1933 license plates on April 28, 1933, and 
had that charged to the Nursery? 
562* *A Yes. They charged it up to me. 
Q And you used that car for your own individual, private 
affairs, and it was a five-passenger automobile? 
A Yes. I used it for Nursery work, too. 
Q Now, you complain about a check to l\1ontgomery-\Vard for 
$1.50, dated May 21, 1933. \Vhat is that for? 
A That wa·s for two rakes I bought for the Nursery. 
Q Didn't they have any rakes in \Vaynesboro? 
A Not the kind I wanted. 
Q Y ott ordered them for l\1ontgomery-\Vard? 
A I came to Staunton and bought them there. 
Q On March 27, 1933, you complain about a charge of $15.00 
to the State Seed Company. What is that? 
A Seed I bought for a garden to plant out at the Nursery for 
the company. 
Q $15.00 worth of seed would plant a farm. 
A Part of those seeds were sold to the hands. 
Q Did you collect the money ? 
A It was put in the tin1e and l\1r. Quillen wouldn't allow it. 
Q The hands never paid for the seeds, but they got them? 
A Yes. Mr. Quillen wouldn't collect it. 
Q You complain about an item of November 10, 1934, for sev-
eral parts, and balance on threshing machine, $11.25. That was re-
pairs on the threshing machine, the piddling job you did with the old 
threshing machine? 
A Y ott can call it whatever you please. 
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563* *Q Don't you see that you have been given credit for 
that item, and it is not charged to you? 
A No, I didn't. 
Q You had better look at your account. I call that to the atten-
tion of the court. 
Q Did Mr. Coffey, whom you say milked the ~ows, get any of 
the milk? 
A I don't know. 
Q Didn't yqu testify that Mr. Quillen got all of the milk? 
A I think he did. 
Q You don't know whether he did or not? 
A I'm not positive. 
Q Did any of the other men get milk? 
A No. 
Q If you don't know positively, why did you say Mr. Quillen 
got all the milk ? 
• A I know he got some milk. 
Q Why don't you say "some" instead of "all"? Do you w_~nt 
to be unfair? 
A Not in the least. I know he got milk. I know from what 
they told me, but I can't repeat that, what he did get. 
Q But you never paid any attention to it yourself? 
A No. I knew he was getting the milk. 
Q You say you never paid any attention yourself? 
A No, I didn't. I didn't count it up, I didn't care; if he wanted 
to take the milk let him take it. I would never have said any-
564* thing about it if he hadn't accused me of *taking the straw-
berry money, and he never charged it up to himself. 
Q vVhere is your stra wherry account? 
A I told you where it is. It's out home. 
Q Are you going to bring the original record? 
A Yes. 
Q Anc~ the book it is in? 
A Yes. 
Q Is it in a book or on the back of an envelope or an old sheet 
of paper? 
A This is in a book, I think. 
Q In the little book you say some other records are in? 
A -·Yes. 
Q Will you file the book? 
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A I will file the page from the book. 
Q Will you file the book with the page in it? 
A I don't want to file all of them, it won't be necessary. 
Q Will you bring and file the book so that we may examine it? 
A Yes, and you can tear it to pieces if you want to. 
Q All I· ask ypu to do is to file your original record. Will 
you do that? 
A Sure. 
Q When did you go into business for yourself, with respect to 
planting the Ellis farm ? 
A In the Spring of 1934. 
Q You took possession of the Ellis farm? 
565* *A No, sir. Just that much of the ground. 
Q You took possession of the equipment and the labor at 
the Titus Nursery and planted that block of trees? 
A Yes. 
Q There is no question about that. You never asked permis-
sion from your partners? 
A No. 
Q You knew that you didn't have any right to appropriate the 
partnership property to your own individual use, didn't you? 
A I did have a right, under the circumstances. 
Q Give your reason. 
A Because I thought I was going to get that land in this deal. 
Q What gave you the right to think that? 
A We had conversation about it, and it was practically fixed 
up. But. I wanted a little more property to balance it. They were 
getting too much for their share. And then it fell thru. 
Q As I understand it, you had agreed upon a division of the 
real estate? 
A Practically so. 
Q Y ott had come so far that you were satisfied in your mind 
that it would all be settled, and therefore, you took possession of this 
tract of land, and possession of the company's equipment, supplies, 
and labor, and went to work on your own account? 
566* *A Yes. 
Q That was in the Spring of 1934? 
A Yes. 
Q You were satisfied in your own mind that all questions had 
been settled. 
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A No, I was not satisfied. 
Q Then, why did you take this property? 
A It looked very much like we could settle the matter, and I 
had bought this stock to put out. 
Q Had you bought this stock before you got along to a division 
of the property? 
A No, I bought it afterwards, but then it fell thru after I got 
the stock planted. 
Q Did you buy the stock before you actually concluded that 
you were going to get the Ellis farm? 
A I never concluded that I would actually get it, but J 
thought so. 
Q There was evidently some indication that you would own the 
Ellis farm in the division, and you were satisfied to that extent? 
A Yes. 
Q Then you went ahead and bought the stock and planted it. 
A Yes. 
Q Planted it without asking permission of either Mr. Quillen 
or Mr. Darnell? 
A I did. 
Q And used the company's equipment and fertilizer? 
567* *A No, I didn't use their fertilizer. I used my own. 
Q But you used their equipment and labor? 
A Yes. 
Q Kept no account? 
A Only in this way. They had 2,000 n1ore grafts than I did, 
and the two would balance what I used if we divided up. It would 
equal the same only they \11lOttld have a little advantage because they 
had more grafts. 
Q Was there any agreement about that? 
A No. 
Q The grafts you spoke of their having, did they belong to the 
Titus Nursery Company? 
A Yes. 
Q Weren't you equally interested in that? The company had 
not been dissolved? 
A No, but we were supposed to start two nurseries. 
Q Where is that agreement? 
A It was verbal. 
Q Did you arrive at that agreement between yourselves? 
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A Yes. 
Q Was your counsel present at those meetings? 
A I think not. 
Q He was never present at any meeting? 
A Yes, at several, but not at this time. 
Q Y ott were represented but they were not? 
A Some of them. 
568* *MR. BRANAMAN: I again call for the original 
book records in the hands of this witness, and reserve the 
right to examine these and recall him for further cross 
examination. 
MR. QUESENBERY: 
Q lVIr. Titus, do you authorize the Notary to sign yotir name 
to your depositions? 
A Yes. 
G. N. TITUS. 
Second Witness, E. E. SNYDER 
Direct Examination 
BY lVIR. QUESENBERY: 
Q Y ott are, I believe, Mr E. E. Snyder? 
A Yes. 
Q vVere you formerly employed by the Titus Nursery .Com-
pany? 
A Yes. 
Q How long were you with that company? 
A From August, 1928, until 1935. 
Q What were your duties? 
A Bookkeeper. 
Q Did you have any pther duties? 
A Genera] office work, collection of accounts. 
.. Q In_your capacity as bookkeeper did you have charge of 
569* the *ledger and keep the account of Mr. Titus? 
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A Yes. 
Q Do you have the ledger sheets before you? 
A Yes, most of them are here, I think. 
Q Will you examine the book and see what sheets you have 
running from the earliest date you have, giving that and the last date, 
on Mr. Titus' personal account? 
A It seems to run from April 24, 1925, to January 14, 1935. 
Q Are those entries in your handwriting? 
A Part of them are. 
Q Are the entries for the years you were employed by the 
Titus Nursery Company in your handwriting·? 
A Not all of them, no. 
Q Were the entries not in your handwriting made under your 
supervision? 
A They were. 
Q Of how many sheets does this record consist? 
A Five sheets. 
Q Will you file those sheets as "Snyder Exhibit 1"? I desire 
the Commissioner to examine the original ledger sheets and see no 
reason why they should not be filed as requested. 
OBJECTION BY MR. BRANAMAN: I object to 
the filing of these sheets. However, we will say this in 
reply, that a1_1y record in the Titus Nursery Company's 
office is open for examination by the Commissioner insofar 
570* as it is pertinent or relevant to the issue involved in *this 
case; and we say that you may make an exact copy, certified, 
identified, checked and re-checked, and file it as you like, 
but we do want to keep our original ledger records. 
MR. QUESENBERY: In reply, I will say this is one 
of the items that the Titus Nursery partners, Quillen and 
Darnell, are claiming, and ~ve are entitled to have produced 
and made a part of of the record the ledger sheets, just as 
my friend has insisted upon Mr. Titus filing his original 
accounts, book and all. 
MR. BRANAMAN: All I have asked of Mr. Titus is 
that he bring his orinigal record that I may examine it and 
from that may be made copies and they filed as we did with 
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respect to the note. We did not require that, you made a 
copy and filed it as your exhibit. We offer you the same 
right and privilege. 
MR. QUESENBERY: Please understand that we 
were perfectly willing to file the original note had it been 
requested, and I now understand from counsel that you 
refuse to permit your original records to be filed. 
MR. BRAN AlVIAN : We will present the original 
record to the Commissioner at his office if he requires it to 
be done, or else the Commissioner may come to the Titus 
571 * Nursery offices and exam*ine it. 
Direct Ej,·amination continued 
Q I hand you these two statements and ask you if you prepared 
either or both of them? 
A I couldn't tell whether I did or didn't from the fact that there 
are no identifying marks on them. Those that I had made up for 
Mr. Titus and Mr. Quillen were turned over to Mr. Quillen. vVhether 
they are the same, I don't know. 
Q I call your attention to the latter pages of the statement which 
is a copy of one put in evidence by Mr. Billerbeck, where there are 
certain computations of interest, and ask you if you made those com-
putations. They appear after the item December 21, 1934, on pages 7 
and 8 of the statement. 
A No, I did not make that copy. 
Q Do you know whether those calculations appear in the ledger 
account of Mr. Titus statement? 
A Not up to January 14, 1935, the time this account was 
closed out. · 
Q What balance, if any, does the ledger disclose as being due to 
Mr. Titus, or due to the company by Mr. Titus. 
A These accounts were closed out, apparently, on January 14, 
1935, transferred evidently to a new account which is not before us 
here. 
Q What method of closing the account is shown by these 
572* *ledger sheets? · 
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A It would indicate here that the debit balance of Mr. 
Titus's account is $7,923.51. 
Q Did you close that account, is it in your handwriting? 
A The last entry appearing here seems to be in Mr. Billerbeck's 
hand; an item of $3,961.76, is here. 
Q What was the last entry you n1ade? 
·A A transfer entry here shown on journal page 275, January 
14, 1935. 
Q That is the last entry you made? 
A Yes. $3,961.75. The details of that entry would show on 
journal page 275, in what is known as the general journal. 
Q Which of the partners had supervision over your work? 
A Mr~ Quillen. . 
Q Did you look to him for instructions as to what should be 
done in the bookkeeping department? 
A Yes. 
Q Did Mr. Titus ever undertake to instruct you in how the 
office· should be run or entries ma.de in the books? 
A Never did. 
Q This matter of salary, I notice that the account which has 
been filed by Mr. Billerbeck shows that Mr. Titus' salary was credited 
to his account most of the time. Where did you get those credits? 
Who gave them? 
A From the time I came. here in 1928 until I left, I never 
573* had the pleasure of crediting Mr. Titus with anything. *I never 
had any authority to do so. 
Q During the time you were here, who gave instructions as to 
changes in salaries? 
A Mr. Quillen. 
Q Did Mr. Titus ever come to the office and give any instruc-
tions? 
A Not to me. 
Q Did Mr. Darnell ever give you any instructions as to his 
salary? 
A No. 
Q Did he ever make any inquiry as to what salary he was being 
credited with? ~ 
A Possibly he did, occasionally, ask about his salary and refer 
to his account; but taking it on a whole he didn't pay much attention 
to what was charged or credited. 
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Q Mr. Quillen was the man who gave instructions as to changes 
in salary? 
A Yes. 
Q Thereafter did you each month credit up the salaries as 
changed, or did he give you instructions every month? 
A I would maintain the same; at least until I had authority 
from him to change again. 
Q Mr. Snyder, while we have Mr. Titus' account there-there 
has been a lot 'said, which you have heard, in the last two days, about 
some strawberries. Do you know whether or not Mr. Titus turned in 
any strawberry money, and if so, to whom? 
574* *A I know that it has always been a practice out there to 
charge the employees with anything they might get in the way 
of produce, gas and oil, thru the pay roll, and if you will refer to the 
pay roll checks and sales slips, you will find that those men have been 
charged with strawberries that they purchased, vegetables, gasoline, 
oil, fruit trees, and everything else. 
Q Do you recall whether or not Mr. Titus turned in any money 
on strawberries, and if so, how was it handled? 
-A I can't recall that lVIr. Titus brought any money in to me 
personally for strawberries. All those items came thru 1\l~r. Beard. 
Q Were the sales by partners carried thru the partner's individ-
ual account when they made a sale for cash, or how? 
A A sale made by a partner for instance, that class of sale, is 
made thru what we call the 520 forms at the Nursery. Mr. Beard, as 
a usual thing, made them up. 
Q Was there any occasion to carry those items thru the partner's 
individual account? 
A None whatever. 
Q Those items of gasoline and oil charged to Mr. Titus over 
a period of years, and while you were acting as bookkeeper, where 
did you get those items? 
A They were charges made against his account by Mr. Beard 
on the usual order, charge G. N. Titus, with so many gallons. 
575* *Q Was it necessary for Mr. Titus to sign those orders? 
A Not at all. 
Q I wish you would examine Mr. Titus' ,account and see whether 
or not you find an item which was in the form of a dividend or dis-
tribution of profits charged to him in the sum of $1,000. 
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A On January 1, 1929, according to the record here, a check of 
$1,000 was issued in lVIr. Titus' favor. 
Q Is that charged to Titus Nursery Company? 
A Charged at journal.page 128. What it was for is not stated 
on the record. 
Q If the partners received the same, as a bookkeeping proposi-
tion, if the partners received a dividend, that dividend should not have 
been charged to Mr. Titus individually so that he had to return it to 
··the company, should it? . 
A No, sir. If it were in the shape of a dividend, it would be 
properly charged against their capital accounts, not their- personal 
accounts. 
Q And it would have been charged against the profits of the 
company? 
A Not necessarily. In a sense it would be. It would not be in a 
question of the fact that the surplus, if any, was divided in proportion 
to their holdings, and distributed not to their personal, but to capital 
accounts. 
Q A distribution of that kind is not chargeable for the purpose 
of collecting it back from the partners. 
A No, sir. Not if it turned out as a dividend. 
576* *Q And if it is a dividend it is not properly chargeable 
to Mr. Titus' account? 
A No. 
Q Do you have any record, or is there any record in the ledger 
showing what was turned in from the truck Io~td of apples disposed 
of in Southeast Virginia back in the year 1934? 
A I couldn't say where these apples you referred to were sent 
other than the fact that I know a truck load was sent to Richmond. 
Q Weren't some sent to Southwest Virginia, or Southeast? 
A I don't know. It's just a matter of 500 miles or so difference. 
I don't know, there were several truck loads sent down. 
Q Do you know who sent the truck down? 
A I didn't hear the man give the order to the truck driver, but 
·the truck driver turned the money over to me, the proceeds of the sale. 
Q Do you recall, or have you any way of ascertaining what 
the proceeds of those truck sales we.re? 
A It is recorded in our book, whatever year and season ~hey 
were sold. 
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Q Do you recall approximately what a. truck load of apples to 
Richmond would bring? 
A One instance, I remember, Jack Martin, a truck driver came 
. . in with his remittance for a load of apples, and it amounted to 
577* so little that I asked him if he got gaso*line out of the money. 
Q Do you know who sent Mr. Martin down to Rich-
mond? 
A I was not present at the time. 
Q Did Mr. Quillen or any of the officers of the company tell 
· you who sent him? 
A N~ . 
Q Do you recall the single instance where a truck load of 
apples was sent to Norfolk, and if the proceeds amounted to any 
sizeable sum? 
A· No, I do not. I would have to refer to the records. 
Q You do recall that 1vlartin took a load down, and that the 
proceeds were practically nothing? 
A I would hate to have stood the expense and taken the n1oney 
for it. 
Q Will you turn to Mr. Quillen's personal account, look over 
that account and see whether you find charged to Mr. Quillen any-
where any items for milk? 
A I can't do that unless I have the journal book of original 
entry fron1 which these are made. 
Q Do you recall any items of charges to Mr. Quillen's account 
for milk? 
·A Yes. 
Q Over what period of time? 
A I couldn't say whether it was two or three occasions. Mr. 
Quillen made up a charge to himself for milk two or three times, not 
more than that. . 
Q. What period of time would those statements cover? 
578* *A I think the biggest charge would not amount to more 
thari $20.00. 
Q Was any milk charged to either of the other partners? 
A No. 
Q Do you know of your own knowledge whether either of the 
other partners got any of the milk?' 
A I do not. 
Q Did you in your investigation yesterday, looking for certain 
F. M. Quillen and J. M. Darnell v. G. N. Titus 403 
E. E. SNYDER 
books and records, find the annual statements that had been prepared 
while you were employed by the Titus Nursery Company? 
A No, I did not find the annual statements. Mr. Billerbeck 
stated over that at the office yesterday that the bookkeeper would 
locate them and bring them over. 
Q In keeping the records of the company's salesmen, were they 
kept in any one volume, one ledger? Their sales and remittances? 
A The sales are kept in what. we term a sales journal. 
Q I mean, were they identified as to salesmen so that you cou~d 
tell whether a salesman had remitted for what he had sold and col-
lected? 
A Yes. 
Q Do you recall any salesmen thru whom the company or part-
nership lost any considerable stuns of money? · 
A Yes. You are speaking of dishonesty? 
Q Yes. Who were they? 
579* *A There was a man by the name of E. F. Weinstrot, 
of Washington. 
Q Do you recall approximately how much the partnership lost 
thru him? 
A About $800. 
Q Do you recall the names of any others? 
A B. R. Fauber. 
Q Do you recall the amount of his loss? 
A In the neighborhood of $1200, after iiJterest on the indebt-
edness had been charged against his account. 
Q Do you recall any others? 
A There was a chap up in Martinsburg, West Virginia. I can't 
recall his name at the moment. I think we caught him before he 
swindled the company out of more than a couple hundred dollars. 
Q Any others, either large or small, who defaulted? 
A Yes, there was one at Emporia, Virginia. He cost about three 
or four hundred dollars to the best of my recollection. All of this 
information can be gotten from the sales accounts right before me. It's 
a matter of record in the office. 
Q Were there others? 
A Well, there were several other small ones. 
Q Who had charge of the sales force, hiring, firing, etc.? 
A Mr·. Quillen. 
Q In your sales over the period of time you were employed 
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by the company, did you have any loss on accounts, notes, 
580* *and that sort of thing? 
A Yes, indeed. No business in the country doesn't I 
suppose. 
Q What was the percentage of loss for the years you were 
employed there ? 
A It would be a little hard for me to answer that question with-
out referring. to the statements. But I will say perhaps 10% on 
accounts receivable, notes, etc. 
Q Did you ever hear any conversation between the three part-
ners with reference to the block of apple trees that 1\tir. Darnell did 
not buy any interest in? 
A Well, I have heard that argued back and forth so rrtany times, 
I didn't pay a great deal of attention to it, and don't know much 
about it. 
Q Do you recall any occasion when Mr. Quillen, Mr. Darnell, 
and Mr. Titus were all together and came to your office to discuss 
this matter? 
A Well, they came in my office one day and they were arguing 
about the value of the trees, and as I recall it, there was something 
over $2,000 offered to Mr. Titus by Mr. Darnell and it was evidently 
refused, at least I never had any instructions to credit Mr. Titus with 
that amount on his account. 
Q Do you recall the conversation sufficiently to know whether 
that offer was made by the partnership or whether it was made by 
Mr. Darnell personally? 
A My understanding was that it was made by Mr. 
581 * Darnell *personally. 
Q Then he was going to buy the one-fourth interest 
which he didn't have in the beginning? 
A He was going to settle, in my opinion, with Mr. Titus for 
some apple trees. In fact, he stated to me one day that he had offered 
to settle with Mr. Titus for a certain smn which I can't recall at the 
present time, and Mr. Titus held out for more. Mr. Darnell said 
he was not going to pay any more. Other than that I don't know 
much about it. 
Q About the records that are kept of sales for each delivery 
season, is there any record kept of the total sales of specific nursery 
stock? In other words, can you tell from the records in the office how 
many trees of a certain variety are sold? · 
F. 111. Quillen and J. M. Darnell v. G. N. Titus 405 
E. E. SNYDER 
A Yes. By referring to the file sheets for any specific season 
and picking out the different items. 
Q Do you know whether those'file sheets are available for the 
Fall of 1924 and Spring of 1925? 
A No, sir, I do not. The same information can be obtained, 
however, from the original orders. 
MR. QUESENBERY: At this point I call .on the 
partners, Quillen and Darnell, to file the sales record show-
ing sales of apple trees for the Fall delivery of 1924 and 
Spring of 1925, showing the varieties and sizes, and where 
582* they were shipped *from. 
MR. BRANAMAN: To which we reply that we will 
open our files and give you, your client, Mr. Snyder, access 
to those files to make up that report, and we will aid and 
assist you in any and every way we can. It would be im-
' possible for us to separate the trees that we purchased for 
sale from the trees that were dug for sale and sold together. 
MR. QUESENBERY: We .would also request the 
filing of any purchase orders for those two season, showing 
the purchase of apple trees resold by the Titus Nursery 
Company. -
Recess for Lunch. 
Q Mr. Snyder, since this m~rning when I asked you about the 
$1,000 dividend or distribution of profits, have you looked thru the 
ledger to trace that $1,000? 
A Yes. 
Q Did you find in your examination whether or not that was 
the $1,000 charged to Mr. Titus' personal account or to hi"s capital 
account? 
A The $1,000 referred to this morning ~as charged to his 
personal account and capital account, but the other $1,000 distr~buted 
as part of the profits was charged to the capital account as it should 
have been. 
Q Did you, in the course of your duties, have anything 
583* to *do with the keeping of the stock record book, if you under-
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stand what I mean-the one in which you make a record of 
the number of trees on hand so that you can sell by it? 
· A Yes. 
Q Is that a permanent record. 
A No. 
Q When you conclude a sale season that record is of no fur-
ther use? · 
A No further use. 
Q Do you know whether or not those seasonal records are 
kept on file ? 
A From the time that I came until I left, they were . taken 
down at the expiration of each season. 
Q Do you recall from your examination of those books 
what size peach trees were sold first? 
Q You mean which had the greatest demand? 
Q That's right. 
A The three to four foot size sold first, two to three feet next, 
then four to five foot, and eighteen to twenty-four inches. 
Q Which size trees would you sell out first? 
A · The 3 to 4 foot size, then 2 to 3 feet, then the larger sizes. 
There was another size, smaller, 18 to 24 inches. There was more 
demand for the smaller trees than the large. More demand for the 
18 to 24 inch, and 2 to 3 feet sizes than for the 5 to 6 feet size. 
584* *Q Why was that? · 
A Well, from my experience with customers, and collect-
ing throughout the territory served by the company, they contended 
that the larger trees were set back, that is, the growth retarded to a 
considerable extent in transplanting. Again, the price of those trees 
was more than the 3 to 4 foot size, and for that reason they pre-
ferred the smaller trees. 
Q You mentioned collection trips. Did you ever have to collect 
for any peach trees? 
A Well, I collected for almost every type of stock sold by the 
company. 
· Q Did you· ever have any customers purchasing peach trees 
have any complaint to make about the large size trees? 
!. A There were a few instances in which they contended that if 
they had been shipped the small size trees their loss would not have 
been so great. · 
· Q . From your statements which you have there-just forget 
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about the 1927 statement-will you take the annual statement fur-
nished to the several partners, and for each year give me the gaih or: 
loss, whichever the statement shows? 
A July 21,-1924 to January 1, 1926, net gain, $22,694.68. 
Q What was charged off in that same statement on account of 
loss, accounts receivable, or any other losses that occurred"? 
A There doesn't seem to be anything charged against that 
585* *account. No charge outs at all. 
Q Take the next statement that you ·have, which, I be-
lieve, is for 1928, the 1927 statement has not been found up to this 
time. 
A The statement for 1928 shows bad account losses to be 
$4,563.96; notes charged to bad account, 481.67; bad checks charged 
to profit and loss, $70.86. 
Q What was the profit or loss 'for that year, according to that 
statement? 
A Net gain for 1928, $15,675.83. 
Q That is for the period of January 1, 1928, to December 
31st, 1928? 
A That's right. 
Q Will you then turn to the next annual statement? 
A 1929. Net account losses, $3,817.98. Net gain for the period, 
$9,540.03. 
Q Will you turn to the next statement? 
A 1930. Bad account losses, $3,827.34. Losses of nursery stock,. 
Washington, $73.00, Charlottesville, $95.70, Martinsburg, West· Vir-
ginia, $479.76; net gain for the period, $6,504.17. 
Q Now, turn to the next period. 
A 1931. Bad account losses, $6,165.65. 
Q Any other losses ? 
A D~ad stock losses, $1,306. 
Q What do you mean by "dead stock losses"? ·· 
A I can't tell you just in particular what that entry might · 
586* *mean other than stock on hand at the nursery not carried as 
an asset during the year. Or, it might possibly have been some 
stock in the hands of salesmen and hilled in in their particular territory; 
which died. 
Q What was the gain or loss for that year? _ 
A Net loss, $281.60. 
Q Now, the next period. 
408 F. M. Quillen and J. 111. Dq,rncll v. G. N. Titus 
E. E. SNYDER 
A 1932. Bad account losses, $5,234.14. Net loss for 1932, 
$1,081.94. 
Q The next period. 
A The next one, I don't see. 1932 seems to be the last. 
Q Examine the ledger book. 
A 1933 seems to show a profit of $25.21. Bad account losses 
$4,875.82. 
Q The next period, what is that? 
A 1934. This shows a profit of $5,984.33. Bad account losses, 
$6,396.32. 
Q Now, in connection with the individual partner's accounts, 
did any of the partners carry any sizeable credit balance? 
· · A Mr. Darnell had more to his credit all along than either of 
the others. 
Q Did Mr. Quillen carry a large balance due him? 
A I would say on an average he had one-third as much as Mr. 
Darnell. 
Q What would you say that would average? 
A I would say that Mr. Darnell's account would be 
587* around *$2,000. Mr. Quillen's wou)d run in the neighborhood 
of seven or eight hundred dollars. 
Q These statements I have asked about for a period of years, 
were they the basis from which you made partnership tax returns? 
588* 
A Yes. 
Q Did you. make up those returns? 
A Yes, I did. 
Q Did you make the individual partners' returns? 
A No. They looked after that themselves. 
*Cross Examination 
BY MR. BRANAMAN: 
Q · These reports from which you have been reading, beginning 
with the year 1928; were they made up by you as bookkeeper? 
A Yes. 
Q You had charge of the accounting department of the Titus 
Nursery Company? 
A That's right. 
Q You were the chief accountant and had all the books and 
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papers under your control and charge during that time of your em-
ployment? 
A Yes. 
Q Any and all accounts brought to you from the Nursery, 
moneys turned over to you, etc., you recorded, you and your staff? 
A That's correct. 
Q Did you have any bookkeepers under you? 
A Ya -
Q Helpers? 
A That's right. 
Q How many? 
A One or two. 
Q The Nursery business runs into thousands and thousands of 
items and there is a great deal of detail connected with it? 
A That's true. 
589* *Q The reports and books during your employment as 
chief accountant and head bookkeeper are correct so far as 
you know? 
A Yes. 
Q And the partners have been charged properly with with-
drawals and their accounts have been kept straight? 
A Absolutely. · 
Q Mr. Quillen did not have anything to do with the bookkeep-
mg, that was under your supervision and control? 
A He did not make any effort to do so. It was left to me. 
Q Mr. Quillen hired you, and when you resigned you resigned 
to him? 
A Yes. 
Q He was in full charge as manager of the Nursery? 
A Yes, here at the office he was, as far as I am concerned. 
Q I asked you whether he was not the manager? 
A I recognized him as such here. 
Q You recognized Mr. Quillen as being the manager? 
A Yes. 
Q l\1r. Darnell was on the road? 
A Yes. 
Q And Mr. Titus was not active in connection with the busi-
ness? 
A At the time I came here he was not. 
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Q And ·was not active until he endeavored to thrust himself 
into activity in 1933? 
590* *A That's right. 
Q The sales account, that is to say the gross sales each 
year, are reflected in your statement that you made up during the years 
you were at the Nursery, and from which you have just testified? 
A Yes. 
Q What year was the sales the largest, if you recall? 
A I would have to look back in the statements to answer. 
Q The percentage of loss each year would necessarily be deter-
mined, be calculated on the basis of the amount of sales? 
A It usually is. 
·· Q You stated this morning that the loss would be 10% over a 
period of time. 
A I said I thought it would be· about 10%, but I could not make 
a definite statement without referring to the records. It was nothing 
more nor less than a guess. 
Q That was what you had in mind, just a guess? 
A That's right. 
Q To determine it, it would be necessary to have the gross sales 
and take the sum total of losses and calculate the loss? 
A Exactly. 
Q Nothing of importance is to be attached to your 10% guess? 
A No. But we have the records here. If you want the actual 
loss it is here before you. 
591 * . *Q I understand that there is no further question on 
your part about whether the $1,000 of January, 1929, should 
be charged to the capital account withdrawn, or to protfi. You have 
cleared that up in your answer to questions by Mr., Quesenbery? 
A The entries were properly made. 
Q You have no doubt about them? 
A None whatever. 
Q You expressed some doubt this morning. 
A I don't think so. He may have, but I didn't. I knew the 
entries were correct. 
Q Was it not the policy of the company in the Spring of the 
year to send the salesmen, out of surplus stock, some extra stock for 
sale, as a rule? 
A I l;lave known them to do that. 
Q That was from surplus stock on hand in the Spring? 
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A In some cases it was surplus and some cases not. It would 
add quite a bit to his convenience in filling rush orders, to avoid the 
delay of running out. 
Q How many salesmen did the company in 1928? 
A I don't know. 
Q Guess. 
A Mr. Branaman, a guess there would not amount to anything. 
I might say 25 or 50, I don't see that it would make any difference. 
Q Y ott don't know? 
A No. 
592* *Q How many did you have in 1929? 
A I don't know. 
Q 1930-31-32. None of the years you were with the company, 
do you know how many salesmen were out selling stock? 
A I never had any occasion to count the salesmen. 
Q Didn't you handle their accounts? 
A Certainly I did. . 
Q Qidn't you have any curiosity? You kept a special· account 
with every one of those salesmen, but never had the curiosity to count 
them up. Haven't you any curiosity? 
A Not a great deal. 
Q So you don't know how n1any salesmen you had at all? 
A You can find out by referring to the sales journal. 
Q I just want to test your memory. 
A I ,haven't any. Those things are entirely irrelevant and made 
. . 
no tmpresswn on me. 
Q Wouldn't it be relevant to l~now how many salesmen your 
company had? 
A Not in my end of the game. I did the auditing, and Mr. 
Quillen had charge of the sales force. 
Q So, you were the auditor? 
A I had enough work to do without fooling with the salesmen. 
Q You were around collecting from various customers, were 
·you not? 
A Yes. 
Q You didn't stay in the office altogether? 
593* *A No. I have never stayed in the office all of--the time, 
year in and year out. 
Q There were periods when you stayed in- the office more than 
others? 
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A Yes. 
Q vVhen was that ? 
A During delivery periods and heavy counting periods. 
Q In the spring and fall? 
A Yes, most of the time. 
Q And during the Winter and Summer you were on the road? 
A Yes, as a rule. 
Q You spoke of various peach tree sizes. Isn't there a difference 
in the prices according to the size of the trees? 
A Certainly. 
Q The 18 to 24 inch size would sell several cents under the 
24 to 36 inch size ? 
A Yes. 
Q Did you have any 4 to 5 ft. varieties? 
A Y·es. 
Q Any 5 to 6 ft. sizes? 
A I don't think 'le ever listed 5 to 6 ft. 
Q You spoke of it in your direct testimony. 
A If I said 5 to 6 ft., it should have been 4 to 5. 
Q What is the difference in price of the 4 to 5 and 3 to 4 ft. 
size? 
A I couldn't say without looking at the price list. I 
594* *knew at the time I was working, here. 
Q How many peach trees did you sell in 1928? 
A I didn't sell any. 
Q How many did Mr. Titus sell? 
A I don't know. 
Q How many did he sell in 1929? 
A I couldn't tell you how many they sold any year or part of a 
year without referring to the records. 
Q You haven't the faiJ.1test recollection about it? 
A I don't believe any man connected with the company could 
tell you unless they had looked it up for some special reason. 
Q Did you have any complaint about your peach trees when 
you were collecting? 
A Quite a bit, different kinds of complaint. 
Q A good deal about the smaller sizes? 
A Well, I don't know of anything unusual. They complained 
about them being too small, and others complained about their being 
~oo big. It's a difficult problem to deal with the public and satisfy them. 
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Q Y ott admit that you had considerable complaint about the 
smallness of the trees? 
A Yes, undersized. And lots of them were sent out oversized. 
Q \IVho did you have complaints from concerning their being 
oversize? 
A Some of the commercial fruit growers in the Shen-
595* andoah *Valley. 
Q Name one. 
A I don't know that I could right now. 
Q You are testifying, 1\ir. Snyder. I want you to name one of 
those fruit growers who complained about peach trees being oversize. 
A I will testify, Mr. Branaman, right now. 
Q Give me the name, and the time the complaint was made, 
about the oversize trees. 
A Do you want me to go back thru the records arid find out 
'Yhether I made certain adjustments to the bills with reference to 
them? I can't give it otherwise. 
Q Can you give the address of any such customers? 
A l'm sorry, it is beyond my recollection. 
Q How long would it take you to go back thru the records for 
this information? 
A I don't know. 
Q Will you do it if the company will permit you to go thru 
their files? 
A No. 
Q Why not? 
A I haven't the time to spend up here. 
Q How much time do you have? 
A I don't know. Two or three days. 
Q Now, you are testifying that some of your customers com-
plained of oversize trees, and you are unable to give the nq.me and 
address, or the time of any such complaint. 
596* *A It is not possible for me to do so because of the faCt 
that these things catne in a general routine work. I had no 
reason to remember them at all. 
Q Did Mr. Titus come frequently to the office during the time 
you were employed there? -
A Not very often. He would drop in possibly once a month. 
Maybe not that often. 
Q Did he and Mr. Quillen talk over the business? 
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A I have seen them together. What they were talking about, I 
·don't know. 
Q Mr. Titus frequently talked to you about the business? 
A Yes. 
Q You gave him all the data he wanted? 
A Whenever he wanted it. 
Q You never withheld anything from him? 
A No. 
Q You made up the balance sheets at the end of each year and 
gave him a copy? 
A Well, possibly 1932, 1933, 1934 and 1935, I did. The first 
years I was here he didn't ask for them. 
Q Whenever he asked for them you made them up and gave 
them to him? 
A Yes. He was a member of the firm, and was entitled to it? 
Q Did Mr. Quillen at any time tell you to withhold any infc:;>r-
mation from Mr. Titus? 
A No. He never told me to give it to him, either. 
597* *Q You recognized that he was a partner, and gave him 
the information? 
A Exactly. 
Q There was no objection? 
A I don't know of any. 
Q From the time you came to the Nursery in August, 1928, 
until January 1, 1933, did Mr. Titus ever make any complaint that he · 
was not drawing a salary? 
A He asked me on several occasions if I had ever credited his 
account, and I told him I had not. 
Q He was not on the pay roll? 
A No. 
Q He just went on and never said anything? 
A He never made any comments to me. Possibly he did tell me 
·that he was entitled to it, but I can't recall when and where. 
Q When and where did he make such ~ statement to you? 
A How the Devil can I remember that. It might have been in 
the office, it might have been on the street; it may have been in 1928 
and it may have been 1929. I don't know when and where. · 
Q I thought you had a good memory. · 
A I didn't say so. 
Q Why, yes, you are testifying that you have a good ~emory., 
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A Some things don't make a good deal of impression on me. 
Q What does, the ladies? 
A Why 9on't you get on the case? 
598* *Q Mr. Snyder, you testified positively about certain 
things with reference to· the block of apple trees, transpiring 
between Mr. Quillen, Mr. Darnell and Mr. Titus, have you not? ' 
A I have testified about some things. Other things that I didn't 
remember, I said I didn't. 
Q Why do you remember some things so distinctly and don't 
remember others ? 
A Because some things, my friend, make a deeper impression 
on the average human mind. Maybe the same things don't impress 
you and me. 
Q What kind of a mind have you, human or rhinoceros? 
A I reckon if you can tell the court what your mind is, mine is 
just about the same. Maybe yours is a little more cultivated. 
Q How is it that you remembered in detail so many things in 
direct examination, and when I ask you about so simple a thing as 
how many salesmen you had, you can't give me a year and tell me 
how many there were. Why is that? 
A Because I never counted them: 
Q You have testified in great detail about many other things. 
How is it that your mind has retained them, and you can't recall other 
simpler things? 
A I know a great deal about things with which I am concerned. 
, I never had any occasion to count up the number of salesmen 
599* employed. Why should I remember details of *that kind? 
. Q Y ott testified that a certain conversation took place 
between Messrs. Quillen, Titus and Darnell, in your presence. 
A But, don't you give me credit enough to remember anything? 
Q Do you have any brains? 
A I think so; but I don't know everything that transpired. 
Q When did you resign your position with the Titus Nursery . 
Company? 
A It took effect the lOth of August, 1935. 
Q You were with the Titus Nursery from January, the date 
Messrs. Quillen and Darnell acquired Mr. Titus' interest in the N ur-
sery, down to August, 1935? 
A That's right 
Q Did you make up any statements in connection with this suit? 
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A Yes. I tnade up, I think, four copies. 
Q I hand you a statement marked "Exhibit '\V. J. Billerbeck, 
1" and ask you if you made up that statement? 
A No. 
Q How much of it did you prepare? 
A I don't know. There is no identifying marks. I made up 
a statement of Mr. Titus' account with Titus Nursery Company, and 
turned it over to Mr. Quillen; four copies. 
Q This is not one of them? 
A That last is not. 
Q -How much of the first is? Count the pages and tell me. 
600* *A These items in here, interest on certain portions and 
what not, I didn't compile that, and it was not on the state-
ments I turned over. 
Q As I understand you, you compiled all of the Exhibit I have 
just referred to except the last two pages, and that part of the third 
page beginning with "interest on checks drawn." 
A You don't understand me correctly. 
Q State what is correct? 
A I say that in the statements I made up these interest charges 
and cha·rges on accounts were not listed, and therefore, I did not, I 
' assume, make any portion of the statement. 
Q Did you make any portion of the statement or not? 
A I couldn't tell you whether that is the statement because I put 
no identifying marks on it, and unless I had some such mark I wou'd 
not say that I made it. 
Q You made an original and three copies of the statement of ~ 
Mr. Titus' account as reflected by the boo}<s of the company? 
A Exactly. 
Q And this may be a part of it or not? 
A Yes. 
Q Y ott don't know? 
A I do not. 
Q Now, you are certain of your memory on this? You are 
satisfied with your answer? 
601 * *A I am satisfied that I don't remember, with the excep-
tion of the last three items, which I know I did not add to it. 
Q You mean the last two pages and part of the third? 
A Yes. 
Q You don't know whether you made the othet: or not? 
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A I don't know. I think I would recognize positively the state-
ment I made up. 
Q Would you know if we were to produce to you the original 
that you made up? ' 
A If I had any identifying n1arks, I would. 
Q Did you put any such marks on it? 
A I dori't think so. 
Q No longhand notes on the margin, or anything like that? 
A No. 
OBJECTION BY MR. QVESENBERY: At this 
point I wish to object to the line of evidence because counsel 
for the two partners appears to be trying to embarras his 
· own witness, Mr. Billerbeck, who, on page 5 of the records 
testified as follows : "Q Have you made up a full and com-
complete transcript of the books with respect to Mr. Titus' 
account with the partnership?" To which he answered, 
"Yes." I call Con1missioner's attention to this question and 
answer. 
MR. BRANAMAN: To which counsel for Messrs. 
602* Quillen and Darnell replies *that this line of examination 
is made primarily for the purpose of testing the memory of 
this witness; to give the Commissioner an idea of the fallia-
bility of the human memory, even the memory of Mr. 
Snyder. 
Q You are employed at Nor folk now? 
A No. 
Q Where are you employed? 
A Newport News. 
Q How long have you been there? 
A About nine months. 
Q What are you. doing? 
A Working in a store. 
Q What kind of store? 
A Seed and feed. 
Q Are you the bookkeeper? 
A I handle the accounts. 
Q I asked you whether you are the bookkeeper? 
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A Yes. 
Q vVhat is the name of your employer, and what street is he on? 
A A. W. Showalter,_ 3814 Huntington Avenue. 
Q Y ott were employed with Mr. Showalter immediately after 
you left the service of the Titus Nursery Company? 
A No. 
Q When did you. take up employment with him? 
A In December, 1935. 
603* *Q V\That did you do during August, September, October 
and November of that year? 
A I was trying to establish a nursery business here in Waynes-
boro. 
Q For whom were you endeavoring to establish it? 
A For myself and several other men interested. 
Q Who were they? 
A I would not answer that question. 
Q Why not? 
A I reserve the· right to refuse to answer that question, it has 
nothing to do with it. 
Q What is your basis in law in refusing to answer it? 
A It might accidentally complicate some other parties. 
Q Afraid you will incriminate yourself? 
A No. 
Q Hiding behind the Constitution? 
A ·No. 
Q Then why not answer the question? Y ott tell the court you 
refuse to say who you were associated with in endeavoring to establish 
a nursery at Waynesboro. 
A They were J. M. Brand, Wm. E. Hyde, and others. 
Q N arne the others. 
A I refuse to do so. 
MR. BRANAMAN : At this point counsel for Messrs. 
Quillen and Darnell announces that it is his purpose to 
604* apply to Judge J os. *A. Glasgow for a rule of contempt 
against this witness; that he may be made to answer these 
questions. 
MR. QUESENBERY: Counsel for Mr. Titus replies 
that this line of questioning on cross examination is not 
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proper in the first instance, and has nothing to do with the 
case. If counsel desires to ask whether Mr. Titus were 
interested in his activities, that would be proper. The other 
questions are of a personal nature and have no bearing on 
the case. 
MR. BRANAMAN: To which counsel for defendants 
replies that it is very relevant, and pertinent, to identify this 
witness in the records; to show his connections and his inter-
est in the case as it all reflects upon the testimony that he 
has given in this case. Counsel certainly expects to have 
this witness cited for conten1pt in refusing to answer the 
question. 
Q Who is paying you to come up here and testify? 
A Nobody. 
Q Anybody promise you anything? 
A The proceeds of court pay my expenses. 
·Q You were not summoned, were you? 
A I was sent a telegram and asked to come. 
Q Y ott received no subpoena or witness summons. 
A Counsel for Mr. Titus sent me a telegram and asked 
605* n1e to *come. 
Q So you came voluntarily on the telegram for counsel 
for Mr. Titus. You came to testify for him, and against these two 
defendants? 
A If necessary, yes. 
Q What is your compensation for coming here? 
A Nothing. 
Q You did it voluntarily? 
A Absolutely. 
Q Don't you know you have been promised by Mr. Titus that 
you would be paid for your expenses and travelling? Don't you know 
that a court allows nothing? 
A Don't you know that the court allows a person mileage for 
travelling expenses? 
Q You came voluntarily, without any subpoena. The only way 
that you can claim mileage is to be regularly and lawfully subpoenaed, 
and I want you to answer the question. Didn't you tell that Mr. Titus 
\Vas paying your expenses and also your per diem? 
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A I absolutely did not. 
Q Who did arrange witn you? 
A Mr. Titus asked me if I would appear in his behalf. I told 
-him I would. 
Q You have appeared in his behalf. Who .has paid your 
expenses? 
A I have, so far, but I expect to put in a claim for mileage, 
whatever I am allowed. 
606* *Q You positively say that you have had no arrange-
ment about your attendance here? 
A Absolutely not. 
Q Didn't his counsel write you and tell you to come? 
A He sent me a telegram to know if I could appear on Tuesday, 
the 27th, and I wired back that I could. I am here.· 
Q Nothing whatever had transpired between you. Didn't you 
tell 1\!Ir. Billerbeck that you would come if they paid you? 
A Pay me for coming up here? How long ago did I tell him 
that? 
Q Within the last twenty-four hours. 
A No, sir. 
Q You·deny that? 
A Absolutely. If I was to get any pay whatever, it was to 
come from the court, not Mr. Titus. 
Q But you told 1\llr. Billerbeck, in the last twenty-four hours, 
that you were to receive pay for coming up, didn't you? 
A Most emphatically not. 
607* *Re-Direct Examination 
BY MR. QUESENBERY: 
Q Did you make any such statement to Mr. Billerbeck? 
A No .. 
Q Any statement about con1pensation or mileage? 
A We were coming down here in his car, going out to his house, 
and he said he didn't know I was coming. I said, "Well, they wired 
for me .and I thought I might as well come along, in place of being 
subpoenaed and the extra trouble." 
Q Did you tell him anybody had made any arrangements with 
you, promised to pay you anything? 
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A No. Possibly I told Bill I would get my mileage, but so far as 
getting pay from Mr. Titus for coming up here is conce-rned,. that is 
entirely out of my mind, and I don't believe Bill took it that way. 
Q Your activities in trying to organize a nursery last Fall-
did Mr. Titus have any financial interest, or other interest in your 
activities? ' 
A None whatever. 
Q Did he agree to at any future time take ahy interest in it? 
A None at all. 
Q Did Mr. Titus or anyone connected with him or on his behalf, 
make any statement to you that he would at that time or any future 
time, become interested in the Nursery? 
A They did not. I went to Mr. Titus and used every in-
608* fluence I could to induce him to put capital in that new *venture, 
and he positively refused. 
Q Mr. Branam~n hai had a lot to say about your recollection 
of things. I will ask you a question that you may know something 
about. There have been filed as Exhibits, certain contracts entered 
into between the Titus Nursery and the \Vaynesboro Nurseries, dated 
December 1, 1934. One of the contracts provided for the sale of a 
truck and other equipment to the Waynesboro Nurseries. Do you recall 
ever carrying such items as that on the books? 
A Yes. 
Q Was that charged to the Waynesboro Nurseries? 
A Yes. 
Q "vVas that ever paid for, or what happened to fhe charge? 
A No. At the time the business was dissolved, that asset was 
thrown back into the new company that was organized. 
Q After they purchased Mr. Titus' interest? 
A No. That was thrown back into the assets of the old com-
pany. 
Q It was first charged to the Waynesboro Nurseries? 
A Just the same as a sale. Then it was later washed out, so 
to speak. 
Q And it again became the property ·of the Titus Nursery, con-
sisting of the three partners? 
A Yes. 
Re-Cross E.-ratrtination 
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BY lVIR. BRANAMAN: 
Q You were selling stock in the Shenandoah Nurseries 
609* after you resigned from your position with the Titus Nttr*sery? 
A Yes. Q You went around to see a great many of Titus' friends and 
customers and endeavored to sell them stock? 
A. Yes. 
Q There is no doubt about that? 
A No question about it. 
l\1R. QUESENBERY: 
Q Do you authorize the Notary to sign your name to your 
deposition? 
A Yes. 
E. E. SNYDER. 
610* *DEPOSITIONS OF G. N. TITUS AND 
C. R. WILLEY 
TAKEN IN REBUTTAL-NOVEl\1BER 3, 1937 
PRESENT: 
C. G. Quesenbery, Counsel for G. N. Titus, G. H. 
Branaman, Counsel for E. l\1. Quillen and J. l\1. Darnell. 
G. N. Titus, in person; E. 1\ti. Quillen, in person; J. l\1. 
Darnell, in person. 
OBJECTION BY MR. BRAN AlVIAN: Counsel for 
Messrs. Darnell and Quillen objects to the reopening of this 
case by l\1r. Titus after it has been fully and finally closed 
as per letter of counsel dated April 21, 1937. It will be 
remembered that this suit was instituted on Dece]l1ber 27, 
1934, by G. N. Titus, against E. M. Quillen and J. M. 
Darnell. Subsequently, on the 8th day of January, 1935, 
G. N. Titus sold to E. M. Quillen and J. M. Darnell, all of 
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his right, title and interest in the partnership of the Titus 
Nursery Company, reserving only to be considered in the 
suit, subsequently limited by decree, for consideration any 
claims that G. N. Titus had against the partnership on one 
hand, and any claims or demands the partners had against 
G. N. Titus on the other hand. In March, 1935, it was sug-
gested by counsel for G. N. Titus that since the sale of Mr. 
Titus' interest to Messrs. Quillen and Darnell, their claims 
and demands rather occupied the position in the suit of those 
asserted by plaintiffs. In other words, the status of the 
plaintiff and defendants had practically changed by reason 
611 * of the purchase of Mr. Titus' interest. Where*upon, 
Messrs. Quillen and Darnell took their evidence in March, 
1935; following which, on numerous occasions Mr. Titus 
\vas urged to put in his evidence, which he did in August, 
1936. Counsel for Messrs. Quillen and Darnell inquired 
many times and insisted up01i knowing whether Mr. Titus 
had completed his evidence so that the rebuttal might be 
taken for Messrs. Quillen and Darnell, resulting in the letter 
referred to dated on April 21, 1937, some six or eight 
months after the Titus evidence had been introduced, which 
letter is to the effect that the evidence had beeri completed 
and the case closed; and thereafter Messrs. Quillen and 
Darnell, who had gone along with their case on the theory, 
and at the suggestion of counsel for Mr. Titus, that they 
occupied the position of plaintiff, completed their case by 
introducing their evidence in rebuttal, confining and limiting 
their rebuttal strictly to the evidence introduced in the case 
by Mr. Titus. No new matter was brought in to the case 
by the rebuttal offered by Messrs. Quillen and Darnell. 
Therefore, the objection is that the evidence now proposed 
is out of order, and should have been introduced when Mr. 
Titus was putting in his evidence in chief, and has no place 
now in this case. · 
It is understood that this objection goes throughout, 
and is to all of the evidence now and hereafter introduced 
by Mr. Titus, and it must be put in at his own expense and 
at his own risk. 
MR. QUESENBERY: I understand that counsel ob-
612* jects to each and every *question and answer that will go 
into the record today. The evidence sought to be introduced 
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is of a rebuttal nature to your testimony about the same 
questions involved in the first evidence on the part of 
Messrs. Quillen and Darnell, and the first evidence of Mr. 
Titus. It is thought for that reason that the evidence is 
proper. 
MR. BRAN Al\1AN : Again, counsel for l\1essrs. 
Quillen and Darnell objects for the reason that the evidence 
now proposed should have been introduced when Mr. Titus 
took his depositions in August, 1936. It is admitted by 
counsel in his statement above that the evidence now pro-
posed will go to or be in rebuttal to evidence that was orig-
inally introduced by Messrs. Quillen and Darnell in March, 
1935. 
The witnesses, whose several depositions follow, after being first 
duly sworn to speak the truth, the whole truth, and nothing b)' the 
truth, depose and say: 
Direct Examination 
BY MR. QUESENBERY: 
First Witness: C. R. WILLEY 
Q Please state your name and address. 
A C. R. \iVilley, 3316 Maryland Avenue, Richmond, Virginia. 
Q In what sort of business are you engaged, l\1r. Willey? 
613* *A I am an entomologist in the Department of Agricul-
ture. 
Q Has it been a part of your duties to inspect nurseries in this 
vicinity? 
A Yes, it has. 
Q How long have you been inspecting nurseries in this County? 
A About fifteen or sixteen years. . 
Q During that course of time have you had occasion to inspect 
the Titus Nursery Company, near Waynesboro? 
A Yes, I have. 
Q What did your inspection visits consist of; what did you do? 
A The inspection of a nursery consists of looking over all of 
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the nursery stock grown there, looking especially for diseases and 
insect. pests, and at the quality of the nursery stock, of course, is 
observed. 
Q Are you acquainted with the methods different propagators 
used in this section of the country? 
A To a certain extent. I don't know all of their methods, but I 
know the general way they operate. 
Q How many times a year did you make an inspection at a 
given nursery ? 
A Well, we always make one "cover" inspection-that is, we go 
over the entire nursery. Then we visit the nursery at other times 
during the year. y...r e also check up on nursery stock that is in transit 
over the State. We make numbers of inspections of stock 
614* from any given nur*sery over a period of a year. . 
Q At the time Mr. Titus was in charge of propagation at the 
Titus Nursery Company, how would you say he compared with other 
propagators? 
A I think he was as good as any in the State. The stock pro-
duced would indicate that. 
Q From your inspection and observation of the Titus Nursery 
stock grown while Mr. Titus was there, and the stock grown now, how 
would the quality compare ? 
A I should say that Mr. Titus grew just as good nursery stock 
as is grown there now, or vice versa. They have always grown good 
stock. 
Q Does that statement apply to fruit trees, peaches and apples, 
as well as to other nursery stock? 
A Yes. As a matter of fact some of the best apple and peach 
· trees I ever saw were grown there under Mr. Titus. He called my 
attention to his trees a number of tin1es, because, I think, he was a new 
man in this section and wanted to show me that he could grow good 
trees. 
Q A question ·has arisen in this case with reference to the 
application of nitrate or fertilizer to a block of peach trees. Is there 
any fixed practice as to the time nitrate should be applied? 
A I should imagine that various nurserymen have different 
practices as to this. 1\tfost nuresies get it on early. They want to get 
the trees growing early, probably before July, so that they 
615* won't get caught in the dry season *in July and August. I 
should say a man's experience in growing peach trees should 
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indicate when to put the nitrate on. I do know some who never put 
any on after the 15th of June. Mr. Hood sometimes used to n~trate 
in July certain blocks of trees that he wanted to get very large; but 
normally I should say that the nitrate should be put on early. 
Q Is there any particular danger from a late application? 
A Nitrate applied in July or August, if a dry season came on, 
would lay there until probably late rains. If the rains were too late, 
then the nitrate would start a second growth after the trees had 
hardened off. There would be a possibility of late growth and the trees 
might be damaged by frost, or if they didn't cure off well by digging 
time and the leaves were stripped off then, they would dry out. That 
is the only reason I can see. It is one that should be considered. 
Cross E:ramiuation 
BY MR. BRAN AlVIAN: 
Not waiving the objection to the evidence in this case 
first assigned as to any further evidence, counsel will cross 
examine the witness. Motion is made that the evidence be 
stricken from the records, as it has no bearing whatever 
upon the accounting ordered by the Court in this case. 
Q Mr. Willey, I believe you said that you are an etmnologist. 
A An entomologist. 
616* *Q An entomologist is one who deals with tree diseases 
or plant diseases ? 
A An entomologist, strict~y speaking, is one. who studies the 
control of insects; but my job as an entomologist, especially since it 
comes into the nursery inspection, covers a much wider field. 
Q Your duties are to eliminate diseased trees from nurseries, 
are they not ? 
A Well, our inspection in the final analysis does that. We ex-
amine the trees, go over them all and look for diseases and insects. 
If they are diseased or have scale, or are dangerous, they are thrown 
out, by the co-operation of the nurserymen. 
Q That is what you are paid for by the State? 
A That is part of my duties. 
Q What are the others? 
A I inspect green houses, enforce quarantines where necessary. 
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1 have charge of the cedar eradication law, for cedar rust, and we are 
called upon in a number of instances to help people meet their orchard 
and fruit growing problems. 
Q Then you are the bug and pest catcher for nurseries and 
green houses, are you? 
A You can call me a bug catcher if you want to. 
Q You are not a propagator or grower of nursery stock at all, 
and never have been? 
A Yes, I have, when I was at Blacksburg. 
617* *Q Then, you lived in Blacksburg until you took up the 
inspection job with the State? 
A I worked in Blacksburg six years before I went to Rich~ 
monel, and there, under the Crop Pest Commission, we did a lot of 
experimental \vork growing trees, working on fruit diseases and 
naturally, the insect problem was carried along with it. 
Q When did you first inspect the Titus Nursery Company? 
A I believe in 1922. 
Q How long have you been with the Department at Richmond? 
A I have been with the Department at Richmond since 1926, but 
I was working for the Crop Pest Commission from the spring of 
1920 until 1926; and the State Crop Pest Commission at that time 
operated out of Blacksburg with the State Entomologist there. N ur-
sery inspection did not come under that Commission until that Com .. 
mission was abolished in 1926 .. 
Q When you went to the Titus Nursery Company in 1922 to 
make the inspection, describe briefly what you did and what time of 
year it was. 
A It was probably in August or September. What we do, we 
work up and down the rows of nursery stock, and· here and there we 
will pull up some trees to look at the roots and observe the condition 
of" the trees, because we are looking for a scale insect that is hard to 
see, and it entails working up and down the rows, and looking them 
over in a very careful manner. 
618* *Q 1\tlay I suggest that the evidence in this record is 
pertaining to some one year trees growing on this property in 
1922, and that the sales for that year were made. out of purchased 
st<>ck? 
A That is probably true. A nursery just beginning, ordinarily 
has to have trees one year old trees at first, and a propagator's ability, 
if you want to bring that question back, could be judged as well from 
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one ·or two year old trees. Peach trees are always sold for one· year 
old trees. 
Q Did you inspect any of the trees apart or away from the 
nursery that year? ' 
A I don't remember whether I did or not. 
Q You testified that you made a practice of visiting the nursery 
once a year to examine their nursery stock, and frequently you ap-
prehended it in delivery? 
A Yes. I imagine we did inspect trees in transit, but that is so 
far back, unless I went back and looked at my records, I could not 
say definitely that we did or did not, but I should think that we did. 
Q You don't know then, whether those trees in transit were 
grown here or bought elsewhere and sold ? 
A No, you never know that. That is practiced in all nurseries. 
Q Then the practice of nurseries is to buy and sell among them-
selves stock that is needed to fill the orders? 
A Yes. 
619* *Q When you are examining trees on the road, is it 
possible for you to tell whether they were grown in this or 
some other nursery ? 
A Well, within certain limitations. I do think we can tell some 
trees, due to the soil that is on them, we can tell about the location in 
which they were grown. 
Q When did you next inspect the Titus N ttrsery? 
A In 1923. In inspected it every year for five or six years. 
Q Have you been. inspecting it every year since 1922, down 
to and including the year 1933? 
A For. the last several years I have not inspected the nurser~' 
entirely. I have been there every year. Mr. Tribbett, fron1 Stauntot.1, 
has been making the general inspection for the past several years. 
Q Do you know when Mr. Titus discontinued his connection 
with the nursery ? 
A No, I don't know. 
Q Do you recall examining the trees in the year 1927? 
A I probably examined them, but I just can't relate definitely 
what I found at th~t particular time. 
Q Do you recall· inspecting the nursery in 1928? 
A It is hard to say; I imagine I did, but it is hard to remember 
the dates. 
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Q Do you _remember inspecting the nursery in 1929, in August, 
and what did you report? 
A Those are questions that offhand I cannot answer. I 
620* was *probably there, but just what I reported at that time it is 
hard to remember. In nine or ten years I have inspected hun-: 
dreds of nurseries. 
Q Then did you inspect it in 1930, and what was your report at 
that time? 
A You can go along with all those years, and 'I just can't tell 
you unless I look at my records. · 
Q Did you examine the nursery in the years 1931 and 1932? 
A · I think so. 
Q You are not positive now, are you? • 
A Well, it has been some several years that lVIr. Tribbett has 
been inspecting, and we missed one year when we made the general 
inspection. I think I inspected the nursery in 1932. 
Q You found the nursery was for 1927, 1928, 1929, 1930, 1931, 
and 1932, so far as you can recall, in satisfactory condition and reason-
ably free from disease and pests, and the trees all of good quality? 
A Yes, I have always found it so. 
Q You know, of course, that lVIr. Titus was not connected with 
the nursery after November, 1926? 
A I know that along about that time he was sick, I believe, or 
for some reason or other, he was not active. 
Q Who was in charge then? 
A I guess Mr. Quillen was. 
Q Did you talk to Mr. Quillen during those years? 
A I suppose so. I talked with him so many times it is 
621 * *hard to say when it was. I am sure I did. 
Q Y ott referred to experience in your answer in chief 
with respect to growing nursery. stock, I believe, as to the time of 
nitrating, whether it was desirable in connection with the size of the 
trees, did you not? · 
A Yes, I guess I did. 
Q It is true then, that if there is developed by a nursery a sub-
stantial demand for large size trees it would be desirable to nitrate · 
accordingly to get the growth? 
A Yes, that's right. That's what they ppt nitrate on for-to 
push them along. 
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Q Really, it is true, is it not, that nitrate is used to stimulate 
growth? 
A Yes. 
Q And if the nursery desires to grow large trees to satisfy its 
trade, then the thing to do would be to give the trees nitrate in order 
that they might attain the growth and development desired? 
A That is common practice. 
Q Is it true that when you have developed a trade for sizeable 
trees that those treei yield a better price than smaller ones? 
A Yes, I think the trees are sold acording to height, and you get 
a little more for the larger ones. They are sold for height and caliber. 
They used to be sold for caliber, apples especially were sold more for 
• caliber. Now they are sold more by height. 
622* *Q Suppose that the Titus Nursery Company had an 
order for 20,000, 4 to 5 ft. peach switches--
A They ought not to have any trouble filling it. 
Q vVould it be desirable to nitrate the peaches during the grow-
ing season, according to the experience of years past, in order that 
they might attain that growth? 
A Yes, but they would still have to nitrate them early. 
Q I understood you to say that the practices of nurseries varied, 
depending upon their own experience in their particular location, with 
reference to the time of application? 
A That's right. 
Q Then, if it has been the experience of the Titus nursery to 
n1ake several applications-one early and one later-in order to get 
the trees' growth, don't you think it would be the best thing to do in 
order to get the size desired? 
A Y ott would expect them to do that. 
Q After all, Mr. Willey, human experience goes a long way in 
even nursery business, doesn't it? 
A Yes; you couldn't get very far if it didn't. · 
And further this deponent sayeth not. 
C. R. WILLEY. 
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623* *Second \iVitness, G. N. TITUS 
Direct Examination 
BY MR. QUESENBERY: 
Q This block of apple trees about which we had so much evi-
dence put in the record, and which is again discussed, do you know 
how many cut-backs there were in that block? 
OBJECTION BY MR. BRANAMAN: This witness 
has already testified to this in his evidence in chief, and est~­
mated the number at 30,000 cut-backs, and to reiterate what 
h.e has already gone through in several places is certainly 
improper, irrelevant, immaterial, and ought not to be put 
in the record. 
A Yes, it was figured out at 94,000 trees, all told, and 65,873 
were two year olds, and the balance would be one year olds that were 
cut backs. I allowed some of them for culls and took them out so that 
there would be 30,000 good trees. 
MR. BRANAMAN : It is suggested to the Court that 
this witness has testified to there being 60,000 trees in that 
block on one occasion. On another occasion he said 65,000 
and severa.l hundred trees, and now he comes into court 
again and testifies that there were ninety-four thousand 
odd trees. Where is the end of this witness's testimony and 
memory to I"est? 
624* *Q Do you know what part of those cut-backs were sold, 
if any? 
A I know they were all sold, but I could not tell just how many, 
because I only graded five days on them. I did count up the orders 
that I turned over and the orders sold, that was in 1925. There were 
27,099 20 to 3 foot trees; 4,121 trees 3 to 4 feet, and 43,282 trees 4 
to 5 feet. 
MR. BRAN Al\!IAN : It is suggested that this witness 
has already testified that he had no record of how many 
/ 
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trees came out of that block, and that he was too busy to 
keep any, although he did admit in his testimony in chief 
that it was his duty to keep the record. Therefore, the 
witness undertakes now to impeach his own testimony in 
chief in this case. 
Q Where did this information come from, Mr. Titus? 
A From the orders the agents sold and the orders sold out at 
the nursery and at the office. In the spring of 1924 there were 5,637 
trees 20 to 3 feet sold; and 3 to 4 feet· there were 3,399, and 462 
trees 4 to 5 feet. There was that many sold and hundreds of orders 
are missing. 
MR. BRANAMAN: It is suggested that the sale to 
Darnell was not concluded until in July, 1924, and this 
625* witness is referring to *orders covering trees which were 
sold in the spring of 1924, which has nothing to do in 
this ~ase. 
MR. TITUS: I mean the fall of 1924. 
MR. BRANAMAN~: Now the witness undertakes to 
· correct his statement and says that the statement is f9r the 
fall of 1924. I here and now call upon this witness to file 
the original orders that he refers to, and I remind this same 
witness that there are at least a half dozen exhibits that he 
has been called upon to file which he has nev;er done. 
Q Mr. Titus, where did you get the records that you are read-
ing from? 
A From the orders that the agents sold and what they sold out 
. at the nursery and in the office. 
Q Where have those records been? 
A They have been in the office of the Titus Nursery Company. 
There is a box of such orders over there. 
MR. BRANAMAN: It is suggested that the evidence 
before showed that there were many trees bought from 
which orders were filled, and that there were only a few 
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orders filled from the block of trees reserved by Mr. Titus 
in the sale to Darnell. 
Q What further information do you have regarding these 
trees? 
626* *A The number of trees that I graded out, 3 to 4, 4 to 5, 
and 2.0 to 3 foot trees, because we never bought any of those, 
would amount to $1,615.67, far more than the amount to pay for all 
expense of grading and caring for the trees. This was just given to 
the nursery.· 
Q What year ar~ y<:>u talking about? 
A The fall of 1924 and spring of 1925. 
MR. BRANAMAN: I~ is suggested in the record 
that this wit!less heretofore testified that he kept no record 
whatever nor was there any record, but that the old records 
had been lost or mislaid. Furthermore, nothing could be 
determine positively with reference to the orders which were 
filled, as they were filled largely from stock bought by the 
Titus Nursery Company. 
Q Mr. Quillen in testifying about this block of·apple trees, said 
that you made no demands for payment for the block of trees in ques-
tion, but complained that Mr. Darnell did not pay you. 
A I made a good many requests for payment. I tried to talk to 
Mr. Quillen about it a number of times, but he always said it didn't 
interest hin1, and wouldn't listen to tne. ·He told me to go and see 
Darnell, and when I went to see him he said they weren't worth any-
thing. 
627* MR. BRANAMAN : *It is suggested that this witness 
testified heretofore that John Darnell is the man who owed 
him, and it is further suggested that this witness admitted. 
that h~ and John Darnell came to the office of G. H. 
Branaman and then and there asked Branaman to adjust 
the differences between them, and at that time no mention 
was ma4e by this witness that the Titus Nursery C~mpany 
was involved in any way, shape or form-only John Darnell 
and G. N. Titus were the interested parties in the block of 
trees referred to; and in this case the block of trees has no 
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place whatever for the reason that the reference is\o cover 
claims that G. N. Titus has against the partnership, and the 
claims or demands of the partnership against G. N. ·Titus. 
Q Did you make any agreement with lVIr. Darnell that he was 
~to pay for one-fourth of the apple trees and that such payment would 
settle the three-fourths interest you had? 
A No, it was never even mentioned because John refused to 
buy the trees and he didn't owe me for any and I didn't sell him the 
trees. The trees, the three-fourths of the block, was absolutely mine, 
and dicl~'t belong to anybody else but me, and Quillen owned one-
fourth, and had it been sold to some other nursery I should have 
gotten three-fourths. 
. 628* 
MR. BRANAMAN: It is again suggested that this 
witness was to keep a *record and make his collections, 
and this he neglected to do, admitting that he was busy, 
sick and had no time for it. 
Q lVIr. Quillen testified that the nursery sold the trees, whatever 
they did sell, and got the money for them, and it went into the general 
business. Why didn't you get your share of this money? 
A Because he appropriated it to pay debts and didn't have any-
thing left to pay me. He kept the nursery so badly in debt that they 
didn't have any money. I collected some along, my salary. 
Q Did you ever make any strong effort by bringing suit or 
threatening suit to collect your part of this money? 
A No, I did not, because if I had brought suit for this money 
it would have ruined our credit and our business and made bad feeling 
among us, and I would have been suing myself, and I didn't like to 
do that. 
Q There was some evidence you gave the last time which indi-
cated that you backed out of a deal to take the Ellis farm. \Vhat 
about that ? 
lVIR. BRANAMAN : It is suggested that this has been 
gone into by Mr. Titus in his evidence in chief fully and 
completely, and reference is now made to his testimony 
there. 
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A This was not gone into fully. The deal for the Ellis 
629* farm *failed because they wanted to keep 23 or more me\1 
there. I owned half of the land. This was not the main 
reason I didn't agree, the big reason was because we couldn't agree 
on the nursery stock. I wanted to put the stock on the Hartman 
farm in charge of Clarence Beard, the foreman, and Mr. Rainey, 
from Afton. Then if either sold any stock the foreman of each nur-
sery would be charged up to us and we would pay Mr. Beard and 
Mr. Rainey, who would divide up the accounts. Mr. Quillen said 
he was not interested at all. 
MR. BRANAMAN: At this point counsel for 
Messrs. Darnell and Quillen suggests that this witness 
testify and not read from a memorandum brought in. 
A This is my own writing and my own evidence. 
Q What are you reading from, lVIr. Titus? 
A I have headaches, and I wrote down this so I wouldn't forget 
anything. 
Q Is that notes you made up yourself ? 
A Yes. Mr. Quillen wanted to be in full charge of the nursery 
which I did not agree to, and it's mighty luck I didn't as things turned 
out the way they did. Mr. Quillen told me he was going to organize 
the Waynesboro Nurseries--
630* *MR. BRANAMAN: Again I object to this wit-
ness reading and reading his opinion and making com-
ments. Testify in the ordinary way and lay aside your 
memorandum from which you are reading. 
Q You must confin~ your testimony to facts, Mr. Titus, and 
not give your opinion, what you think about it. 
A Well,· I ·was lucky. The way things turned out, Mr. Quillen 
said he was going to organize the Waynesboro Nurseries, and trans-
fer all the salesmen to the Vvayne~boro Nurseries. 
J\1R. BRANAMAN : It is suggested again by coun-
sel for Quillen and Darnell that this has been fully gone 
into by Mr. Titus heretofore, and ought not now to en-
cumber this record further. 
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A It has· nev~r been gone into. At a meeting we had to form 
a new company and incorporate, Mr. Quillen and Mr. Darnell wanted 
me to sell :half of my stock and be retired on $100 per month, but I 
refused to do this. Then Mr. Quillen made the statement that he was 
going to liquidate the nursery and the contract he made with the 
Waynesboro Nurseries was such that he intended to liquidate by 
· making unreasonably low prices, much lower than wholesale prices, 
to buy nursery stock, and the price quoted was not for one year, .but 
for a term of years. There was a "nigger in the woodpile" in this 
contract to enable them to keep going. I discovered they 
631 * could have robbed *me and to prevent it I was forced to ask 
the Court for a receiver. No reliable wholesale nursery would 
allow their customers to rebate stock sold to them. 
MR. BRANAMAN: Objection is made to this dis-
sertation read into the record by Mr. Titus, and it is asked 
to be stricken out on the ground that he went into this 
matter fully in his evidence in chief. 
Q Mr. Quillen testified that you were sued by some nursery, 
and that it hurt the credit of the Titus Nursery Company. Do you 
recall any such suit? 
A I have been in the .nursery business over forty years and my 
nursery has never been sued. · 
Q He said that you were sued personal~y, I believe. 
A I was not. 
Q Mr. Quillen testified that the truck load of apples which you . 
marketed were a complete loss? · 
A I have here a record that the boys kept. This is a record 
of the apples that Mr. Kelley and Mr. Dameron sold off of the truck, 
and the amount of the sale is $118.40. Their total expense out on 
the road was $25.89, which leaves $92.51 that they brought back to 
the office. To make the apples net, the labor, that is Kelley and 
Dameron's labor, they were paid $12.84. 218 baskets cost 
632* $27.25, and 218 baskets of ·cider apples if sold here *would 
have been $24.18. This made $54.26 to be deducted from 
the cash brought back to the office, leaving $38.25 net, amounting to 
170c a basket. 
Q There was a great deal of testimony about the milk from 
the company cows. What have you to say about that? 
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A Mr. Quillen kept cows out there to milk, and he brougpt 
the milk right by my house every day, and half of it was mine and 
he never offered me a drop. The milk he used was probably a 
gallon a day, and that would mean $150 in three years at a gallon 
a day, that he used of my milk. 
MR. BRANAMAN : It is suggested that there is no . 
showing in the evidence that Mr. Quillen carried milk for 
three years. All that was testified to is that off and on 
in settlement of claims in 193.Z and 1933 there were ec-
casionally cows taken in. They were milked by the Coffey 
family and Mr. Quillen got some milk occasionally. There 
was nothing certain about the amount. 
A All of this milk could have be.en sold to the laboring men 
very readily. And he accused me of stealing a few strawberries. 
Q What about Messrs. Quillen and Darnell using the com-
pany's. gasoline for other than company business? 
A Mr. Darnell testified that he came home every week, and I 
know Mr. Quillen used the gasoline to go to Rotary Club 
633* *meetings out of town, to ball games out of town and ball 
games here, and over to Charlottesville to see the sick, and 
down to his home, and I know that he carried a credit card with the 
Texas Company, and the books show that he did use it. Mr. Snyder 
showed me that in the books. 
Q Coming to this question of the Waynesboro Nurseries about 
which something has been said; Mr. Quillen testified that he had 
sold his stock in the Waynesboro Nurseries at the time the contract 
was made. 
A He did not do anything of· the kh1el. He turned his stock 
over to his brother, and when I sold out he took it back. 
Q If I may come back to this block of apples once more; were 
all of the trees you had in the Spring of 1925 sold? 
A They were, all but a few Virginia Beauty and Lowry. 
Q Do you know who they were sold to to . clean up? 
A To the· Pennsylvania Nurseries, at Erie, and they didn't 
have half enough apples left to fill the order. J.f they wiU dig up that 
order book it will' prove it. 
Q Mr. Darnell in testifying about this block of apples, said that 
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you did not make any accounting for your expenses as you were 
supposed to do. 
A They wouldn't listen to me, They didn't want to make an 
accounting. Mr. Quillen wouldn't have anything to do with me and 
John Darnell said that they weren't worth anything, but still they sold 
him out from under me. 
Q Abo~t the peach trees, Mr. Quillen testified that you cut 
the price on a block of trees. 
634* *MR. BRANAMAN: It is suggested that this witness 
has been examined on this question before. 
A It was during the winter time and work at the nursery was 
slack, and we had lost a lot of business around Crozet. There was 
some misunderstanding and the people over there thought they had 
been mistreated. I went over there to try to straighten things out, 
and sold about six thousand peach trees, and in order to compete 
with the co-operative company over there selling peach trees, I had 
to sell them at two cents less than they were selling for at the time. 
Mr. Quillen has cut on trees time and time again, and all other com-
panies do it. 
Q Mr. Darnell also testified that you failed to nitrate the trees 
because you were afraid they would grow too large. , 
MR. BRANAMAN: It is suggested that this has been 
gone into fully in the evidence taken on August 11, by this 
witness. 
A I never made any such statement at all. I didn't nitrate 
them simply because I was afraid that they would get winter killed 
as they had done the year before. And as it was the frost did get 
them and they were bitten back six or seven inches. 
Q Mr. Titus, is there anything else you want to say? 
A No. 
635* *Cross Examination 
BY MR. BRANAMAN: 
Q How many baskets of apples did the truck take away? 
A 218. 
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Q vVhat did you get for them? 
A Some few were not accounted for in this account here. I 
don't know what became of them. $118.40 is the total amount. 
Q What did the baskets cost? 
A 218 baskets cost $27.25. 
Q What was the expense for the men on' the trip? 
A $25.89. 
Q · What was the cost of operating the truck on the trip which 
covered about 400 miles ? 
A It covered 300 miles. The boys have got it stated down 
here in this book, for gas, and fixing a bearing. 
Q What did the wear and tear on that trip amount to? I-Iow 
much? 
A I don't know. 
Q That is a part of the expense in marketing apples, isn't it? 
A The truck expense was never charged up except in delivering 
goods for somebody else. 
Q I asked you whether it is a part of the costs and expense 
chargeable to this truck of apples to Norfolk. 
A I don't think it should be. 
Q Isn't that a considerable cost item? 
A No. 
636* *Q Shouldn't that item be considered? 
A It is not considered on any other deliveries. They 
hauled a good many loads of trees up to Baltimore and never charged 
any trucks up to those accounts. 
Q Don't you know that the books of the cmnpany reflect a loss 
of $1"6.47 on that deal with your cull apples? 
A It does not do anything of the kind. They brought back 
$92.51. 
Q You have not charged up all of the expense. You stated in 
your evidence that they burned a bearing using the truck 
A That is part of the exp~nse, but I didn't say how much. 
Q They put in other expense, what was that? 
A I don't know. 
· Q And they haven't got it stated here? 
A I never thought about it. It wouldn't make any difference 
as long as it is in here some way. At that titne they could have 
hired a truck for $8.00 a day and saved our gasoline and part of the 
expenses, and it wouldn't have amounted to but very little. 
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Q Where can you get a truck to go to Norfolk, Virginia, on 
the basis of $8.00 a day? 
A I sa:id they could have gotten one at that time. 
Q Tell me a man who would have gone to Norfolk, almost 200 
miles, at the rate of $8.00 per day. 
A There were a lot of trucks that would have done so. 
637* *Q Don't you know that the gas and oil alone would 
cost $8.00 a day? 
A It wouldn't do anything of the kind. 
Q Don't you know that those men were at Nor folk peddling 
your cull apples for four days going and coming? 
A ~ o they were not. They got it down here in the book. 
-Q What year was it? 
A 1933. 
Q Let me see that book. (Examines book) \,Yho kept this 
record? 
A Mr. Kelley. 
Q Did he enter this originally in this book? 
A The sale of those apples ? 
Q Yes, this book you are testifying from. 
A Yes. 
Q It was in 1933 that the apples were involved? 
A Yes. 
Q You are positive it was 1933? 
A Yes. 
Q Did Mr: l{elley keep this record on his trip? 
A He did. 
Q How do you know that? 
A He told me so. 
Q Did he give you this book? 
A He did. 
Q Are these entries in his hand? 
638* *A I said they were. 
Q Did you know that this book calendar is for the year 
1934, and that this record was supposed to have been made in the 
year 1933? 
A I know they went in the year 1933. 
Q But he is using a book that is definitely for the year 1934, 
isn't that right? 
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A This book says "January, 1934." This book he might have 
gotten a few months before that. 
Q When did he go down to Norfolk? Was it in the Spring 
or Fall? 
A He didn't go to Norfolk anyway. 
Q Where did he go? 
A Southwest of there. 
Q Where? 
A I don't know the place. 
Q Did h€ go during the apple picking season? 
A The apple season was about over. 
Q And when you were cleaning up the orchard you gathered 
in these culls? 
A Yes. 
Q And then you packed them off on the truck. 
A These cider apples were picked at the time we were culling 
apples. . 
Q That was perhaps in October? 
·A I couldn't say just when it was. 
Q Now, you are complaining about the Ellis farm again. 
639* *In your original testimony, if I recall it, you said you were to 
get the Ellis farm in the division of real estate of the partnership?· 
A Yes, that was part of it. 
Q That was one of the tracts you were to get? 
A Yes. We just got that far, though. 
Q You admit now that you testified before that you we_re to 
get the Ellis farm? 
A Sure. 
Q And the details had gone so far that you thought it was all 
settled? ,... 
A No. 
Q Why did you go down there and set out a block of trees on 
the Ellis farm? 
A Just because I thought I was going to get that place. You 
asked me if the deal was made, and I said it was. 
Q What did you go down there for.? 
A Because we had an understanding that that was the way it 
would be settled. 
Q Don't you know that you testified before that you thought 
that you were entitled to more land, and these men agreed to pay 
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you a cash difference, and that you wanted the houses at Lyndhurst? 
A I don't think anything about it, I know I was entitled to 
more land. 
Q Didn't you testify that that was what you fell out about? 
A Partly. 
640* *Q Then why did you come in and testify that you fell 
out about the division of nursery stock? 
A That's true. 
Q Why didn't you tell the truth before? 
A I was not asked about it. 
Q You just said that you testified about it at first. 
A r didn't say anything of the kind. 
Q You had better read your evidence. 
MR.QUESENBERY: 
Q Mr. Titus, do you authori~e the Notary to sign your na~e 
to your depositions? 
A Yes. 
And further this deponent sayeth not. 
G. N. TITUS 
MR. BRANAlVIAN: 
Counsel for lVfessrs. Quillen and Darnell renews his objection 
and asks that all of the evidence taken today be stricken out on the 
ground that it has been fully gone into heretofore, as well as upon the 
further ground that if these questions were to be again examined it 
should have been done when Mr. Titus was taking his evidence in 
chief, and has no place in rebuttal evidence in any way, shape or 
form, and furthermore the costs of taking these depositions ought 
to be imposed upon Mr. Titus. 
641* *MR. QUESENBERY: 
As counsel for Mr. Titus, I wish to say that we have now con-
cluded our evidence, and are ready to submit it to the Commissioner, 
Mr. Nelson. 
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MR. BRANAMAN: 
Likewise, as counsel for Messrs. Quillen and Darnell, their evi-
dence has now been completed and we join with counsel for Mr. 
Titus in sub1nitted the record to the Commissioner. 
STATE OF VIRGINIA, 
COUNTY OF AUGUSTA, To-wit: 
I, Ruby East Boward, a Notary Public in and for the County 
aforesaid, in the State of Virginia, do hereby certify that the fore-
going depositions of G. N.' Titus, E. E. Snyder, and C. R. \,Yilley, 
were duly taken and sworn to before me, at the time and place and 
for the purpose in the caption mentioned. 
My commission expires January 15, 1938. 
Given under my hand this 6th day of November, 1937. 
RUBY EAST BOWARD 
Notary Public, 
Commissioned as Ruby East 
642* *EXHIBIT W J B NO. 1 
TITUS NURSERY COMPANY 
WAYNESBORO, VA. 
In account with 
G. N. TITUS, Dr. 
oFolio Date Item 
1924 
JA 19 July 1-24 Cr.· by June Salary 
JA 19 Aug. 1-24 Cr. by July Salary 
JA 24 Sept. 1-24 Cr by Aug. Salary 
J A 36 Oct. 1-24 Cr by Sept Salary 
JA 36 Oct. 7-24 Peaches l.OO 
J A 40 Oct. 21 To charge Mr. Titus with money 
collected by him for sale of Beans 
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JA 45 Nov. 1-24 Cr. by October- salary 150.00 
JA 88 Dec. 4-24 To charge Mr. Titus with ship-
ment of Nursery Stock to J. Ray 
Gentry, replacing stock Mr. Titus 
sold before partnership, 29.60· 
JA 113 Dec. 26-24 To charge money collected 
from the sale of 11 bu. of beans 11.00 





Feb. 4-25 1 Day labor by Hartman going 
for car 
Feb. 4-25 Labor 
30 hours by Brooks 6.75 
* 10 hours by Brooks 2.25 
10 hours for team 3.00 
4 hours by Cook 1.00 
Labor done in Sep. 
1924 
Feb. 15 25 Balance 
J A 146 Mar.· 10 25 11,000 Privet cuttings fur-
nished by Rice on Titus' old 
account 
JA 193 Apr. 14 25 C~sh sales to: 
· Dr. Crawford 
Geo. Carter 
G. W. Carter 
Rea Ellis 
J. P. Straut 
Rosen 
Rosen 
D. C. Smith 
J. E. Wood 
B. J. McQueen 
T. J. Cropp 
2 bu. Potatoes 
W. R. Pharr 
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Jones 2.00 
644* *]A 193 Apr 14 25 Cash Sales to: 12.15 
J. W. Riley 7.90 
Miss M. L. Brooks 225 
Moyer 2.QO 
CN 21 Apr. 14. Cash remittance on sales 49.00 
CN 22 Apr. 17 Cash remittance on sales 48.00 
CN 23 Apr. 18 Cash remittance on sales 10.00 
]A 194 Apr. 18-25 Burlap purchased from 
Mr. Copper .66 
]A 194 May 2 25 Cash Sales to: 24.69 
Mrs. Isaac Grove 4.00 
Potatoes 2.50 
Mr. Chewing 1.00 
W. E. Drake 7.00 
C. C. Brunk 2.00 
Ward Bowman 2.69 
Mrs. Blane .50 
J. A. Wilson 2.00 
·H. F. Schule 1.60 
J .. H. Cline 1.40 
JA 211 May 2 25 Cash Sale to Dr. Dodge 1.00 
. JA 211 May 2 25 Paid to Toy Snead for labor 3.00 
JA 220 May 23 25 Salary, Jan., Feb., Mar., Apr., 
& May, 1925 750.00 
}A 228 May 31 25 To cr. interest on credit 
balance of $902.55 (see Feb. 
15, 1925) to June 1, 1925 22.56 . 
JA228 To credit interest on credit 
;645* *balance of $1659.35 to 
June 1, 1926 99.56 
JA222 Cash sale to P. H. Mohler 6~00 
JA228 Note payable to G. N. Titus 
due June 1, 1926 to bal. afc 
1758.91 
1896.33 1896.33 
J A 240 June 23 25 Salary-June 150.00 
JA 272 Aug. 31 25 Salary-July & August 300.00 
JC 5 Sep. 30 25 Salary-September 150.00 
JC 12 Oct..31 25 Salary-October 150.00 






Nov. 30 25 Salary-November 
Dec. 30 25 Salary-December 
Dec. 30 2S Gas furnished for Truck 
Myers Bill 
Dec. 30 2S Collection on Richardson 
ajc 
1926 
JC 39 Jan. 23 26 Remittance on Myers ajc 
J C 16 Jan. 30 26 Salary-January 
JC 26 Mar. 31 26 Salary-March 
CJ SO Apr. 1 26 Express on shipment 
JD 30 Apr. 30 26 April-Salary 
C. 47 Apr. 5 26 Cash on Express shipment 
JD 36 May 28 26 2 bu. Potatoes 
JD 36 Gas & Oil 
JD 37 May 31 26 May-Salary 
· JD 41 6/15 Labor Dr. 7.58 
646* *Asparagus Dr. 4.70 
Afc Chas. Brunk 4.50 
1.30 Less tools 
Less oil .35 1.65 
Net charge 
JD 44 June 30 26 June-salary 
JD 47 July 30 26 July-salary 
JD 49 Sep. 17 26 Coal 
JD 48 Aug. 30 26 August-salary 
JD SO Sep. 30 26 September-Salary 
JD 52 Oct. 30 26 October-Salary 
JD 53 Nov. 30 26 November-salary 
450-283 Dec. 31 26 Afc Dr. H. S. Beckler 









Telephone call · .30 .90 
\ 
1927 
JE 38 Feb. 8 27 Check on account 
JD 71 Aug. 31 27 2 bu. potatoes 
BF 26 Pd. Afc Hamilton-Cook 
JD 72 Sept. 20 27 17740 lbs. Coal 
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Ajc G. N. Titus 500.00 
BF 40 Dec. 1. 27 Check to G. N. Titus 500.00 
BF 42 Dec. 19 27 Check to G. N. Titus 2000.00 
JD 75 Dec. 17 27 Order from J. M. Darnell 1250,00 I 
647* *1928 
JB 82 Feb. 6 28 37 Hrs. labor by Mr. 
Cook 11.10 
1700-143 Apr. 30 Gas 3.15 
1700-149 May 15 Gas 3.37 
BF 67 May 19 28 Express paid 1.13 
1700~332 May 29 Seed from Dreer 1.55 
1700-341 May 29 4 bags poultry manure 10.20 
5.00 
10 lbs potash .20 
167 lbs Nitrate 5.00 
1700-342 May 29 Gas 3.15 
1700-246 Gas 2.52 
June 1. 28 Credit Balance 69.06 
BF 73 June 22 28 Check advanced 500.00 
2300-10 Gas 2.10 
1807-10 July 31 10 gal. gas 2.10 
JD 90 Aug. 8 28 6 ton 725 lbs. coal 35.95 
1807-15 June 18 2 bu. potatoes 2.00 
200 lbs. poultry manure 2.50 4.50 
1807-27 Aug. 5 8 gal. gas 1.60 
1807-28 Aug. 8 12 gal. gas 2.40 
1809-61 Sep. 8 10 gal. gas 2:00 
1809-62 Aug. 22 15 gal. gas 3.00 
1809-63 Aug. 15 13 gal gas 2.60 7.60 
2300-328 Sep. 28 10 gal. gas 1.80 
1810-67 Aug. 12 10 gal. gas 2.00 
1810-74 13 gal. gas 2.60 
1810-105 Oct. 20 12 gal. gas 2.40 
648* *1810-2 Sep. 24 12 gal. gas 2.40 
1811-26 Nov. 1.3 12 gal. gas 2.40 
1811-27 Nov. 7 12,0 gal. gas 2.50 
1811-46 Nov. 24 13 gal. gas 2.60 
2300-491 Dec. 24 10 lbs. Pecans at 370c lb. 3.70 
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·1812-17 Dec. 8 10 gal. gas 
1 qt. oil 
1812-.18 Dec. 6 14 gal. gas 
1812-19 Dec. 3 14 gal. gas 
1812-53 Dec. 14 8 gal. gas 
1929 
BF 128 Jan. 1 28 Check 
1928 
1901-17 Dec. 26 12 gal. gas 
1 qt. oil 
1929 
1901-18 Jan. 7 13 gal. gas 
1902-15 Jan. 11 12 gal. gas 
1904-302 Apr. 20 8 gal. gas 
JG 10 May 1 Check 
1905 45 Apr. 29 12 gal. gas 
1905-66 Apr. 4 5 gal. gas 
1 qt. oil 
1906-20 May 25 10 gal. gas 
1906-44 June 29 12 gal. gas 
1 qt. oil 
1906-45 June 20 10 gal. gas 
649* *1907-6 July 2 13 gal. gas 
1907-7 June 27 10 gal. gas 
1907-8 June 29 13 gal. gas 
1907-25 July 11 13 gal. gas 
1908-12 July 31 14 gal. gas 
1908-38 Aug. 16 5 gal. gas 
1908-44 A-ug. 5 12 gal. gas 
1909-9 Aug. 23 10 gal gas 
1909-10 Aug. 26 6 gal. gas 
1909-21 Aug. 31 12 gal. gas 
1910-23 12 gal. gas 
1910-91 Oct. 21 10 gal. gas 
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1912-35 Dec. 3 12 gal. gas 
1912-66 Dec. 15 10 gal. gas 
3900-10 Dec. 30 12 gal. gas 
3901-4 Jan. 24/30 13 gal. gas 
BI 23 Mar. 20 Check drawn 
BG 68 Apr. 12 Check drawn 








Order for Wm. F. Coyner, Jr.: 





10 Peach 4/5 ft. 
650* *By order ;Mr. Titus in 
payment of books borrowed & lost 
3903-356 Apr. 14 15 gal. gas 
3904-20 Apr. 26 14 gal. gas 2.52 
1 qt. oil .15 .. 
3904-108 May 3 12 gal. gas 2.16 
1 pt. oil .15 
3904-239 ~ay 13 14 gal. gas 2.52 
1 qt. oil .15 
3904-293 May 21 10 gal. gas 1.80. 
3904-112 May 3 Cash order to Fisher 
1_% dz. Cannas 1.50 
BG-76 June? Check drawn 
5306-19 June 31 15 gal. gas 2.70 
1 qt. oil .15 
2.85 
5307-23 June 27 10 gal. gas 1'.80 
2 qt. oil .30 
· BG-87 Aug. 7 Check drawn 
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1 qt. oil .15 1.95 
5308-58 Aug. 17 12 gal. gas 2.16 
1930 
5308 July 24 12 gal. gas 2.16 
2 qt. oil .30 2.46 
5308-40 Aug. 11 10 gal. gas 1.80 
BG 90 Sep. 1 Check drawn 200.00 
5309-24 Sept. 3 12 gal. gas 2.16 
5309-63 Sept. 17 13 gal. gas 2.34 
651* * 
4326.68 69.06 
5310-15 Nov. 29 12 gal. gas 1.92 
1 qt. oil .15 
2.07 2.07 
5310-36 Oct. 8 10 gal. gas 1.60 
5310-71 Oct. 13 10 gal. gas 1.60 
5310-72 Oct. 16 3 Baskets apple~ 3.00 
5312-31 Dec. 4. 10 gal. gas 1.60 
5312-77 Dec. 19 12 gal. gas 1.92 
1 qt. oil .15 2.07 
1931 
5702-7 Jan. 23 22 gal. gas 3.52 
2 qt. oil .. 30 3.82 
5703-193 13 gal. gas 2.08 
1 qt. oil .15 2.23 
5704-175 Apr. 8 10 gal. gas 1.60 
1 qt. oil .15 1.75 
5704-351 3 gal. gas .80-
5706-34 May 15 10 gal. gas 1.60 
4348.82 69.06 
6106-40 June 9 3 Eng. Laurel 12/18 
2.25 
9 Roses 2.70 4.95 
6106-0-42 10 gal. gas 1.60 
I l 
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56 June 12 12 kodak prints .60 
60 June 13 12 gal. gas 1.81 
6107-20 June 27 12 gal. gas 1.71 
49 July 1 12 gal. gas 1.81 
2 qt. oil .31 2.01 
6107-50 July 10 4 gal. gas .60 
July 1 1 qt. oil .15 .75 
652* *6107-51 12 gal. gas 1.81 
1 qt. oil .15 1.96 
4364.21 60.06 
6108-20 Aug. 4 12 gal. gas 1.80 
3 qt. oil .40 
6108-47 Aug. 15 12 gal. gas 1.69 
2 qt. oil .34 
6108-51 Aug. 25 12 gal. gas 1.69 
2 qt. oil .34 6.26 
6109-15 Sep. 3 15 gal. gas 2.11. 
2 qt. oil .34 2.43 
AJ 56 Ale Lonzo Harding 25.00 
6110-66 Oct. 13 12 gal. gas 1.80 
6110-68 Oct. 17 12 gal. gas 1.80 
6110-18 Sept. 12 14 gal. gas 2.11 
6110-20 Sept. 16 10 gal. gas 1.40 
1 gal. oil .67 2.07 
1932 
6502-47 Feb. 19 12 gal. gas 1.92 
6505-25 Apr. 19 10 gal. gas 1.51 
6505-100 May 5 12 gal. gas 1.80 
169 May 22 12 gal. gas 1.80 5.11 
6806-74 June 20 14 gas. gas 2.24 
6807-18 July 4 4 gal. gas ·· .80 
6807-19 July 1 14 gal. gas 2.24 3.04 
6807-11 July 21 12 gal. gas 1.92 
6808-18 Aug. 10 7 gal. gas 1.48 3.40 
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6809-2 Aug. 28 13 gal. gas 
6809-4 Aug. 20 14 gal. gas 
6809-34 Sep. 10 11. gal. gas 
6809-35 Sep. 16 10 gal. gas 
653* *6810-11 Sep. 20 12 gal. gas 
6811-24 Oct. 21 10 gal. gas 









6951-6 Jan. 2 12 gal. gas 1.80 
6951.-19 Jan. 13 14 gal. gas 1.96 
6952-5 Jan. 19/33 12 gal. gas 
BL-18 Mar. 10 33 Check to Wm. A. Burnett 
BL-18 Apr. 3 "33 Check to G. N. Titus 
BL-18 Apr. 28 33 Check to S.D. Holsinger 
AJ 136 Cr. on A/c Yager Mason 
BL 25 June 12/33 Check drawn 
B~-28 June 30 Check drawn 
' BL-34 July 31 Check drawn 
BL-38 Aug. 28 Check drawn 
' BL-56 Nov. 23 Check drawn 
7 505-31 Sep. 27 2 bu. Beans to ;Nick or 
















not sent in 2.00 
7905·-72 Cash Sales-Beans, Ber-
ries, etc. in Sept. 8.60 
Paid 6.80 
Balance 
BL-61 Dec. 8/33 Check drawn 
BL-61 Dec. 12/33 Check drawn 
A-2018 Dec. 31 To purchases from E. L. Grasty 
7747-4 Mar. 31/34 5 lbs Parapin Wax 
BL-88 May 21/34 Check to Montgomery Ward '· 
BL-88 May 19/34 Check drawn 
654* * A-229 Mar. 27 Check to State Seed Co 
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BL-114 Nov. 30 34 Check drawn 
A-3012 3 bu. peaches from E. L. Grasty 
Orders sold for cash by Mr. Titu~ 
7906-0-75 Oct. To Krogers : 
38 doz. corn 
5 bu. beans 
1 bu. turnips 11.20 
7906-0-76 T. W. Copper: 
24 doz. corn 2.40 
7906-0-77 Wayne Cafe: 
20 doz. corn 
1 bru. turnips 4.00 
7906-0-78 3 bu. beans 2.70 
7906-0-79 A & .P Grocery; 
8 doz. corn 1.20 
7906-9-80 Wayne Grocery : 
28 doz. corn 
7 bu. beans 
1 bu. turnips· 11. SO 
7906-9-81 . Wayne Grocery: 
85 doz. corn 
9 bu. beans 
28 lbs. Rhubarb 22.40 
7906 0 82 October Orders sold for Cash 
by Mr. Titus 




3 bu. beans 2.20 57.60 
C-191 Nov. 10/34 Cash remitted on above 45.80 
A-2475 Nov. 10 Machine gears from 
Daniels 4.00 
Belting 2.25 
Bal. on Thrasher 5,00 11.25 
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INTEREST ON CHECKS DRAWN 
June 22/28 Check $500.00 less credit balance 
$72.06 Net $427.94 for 6 years 
6 months 8 days at 6% 167.45 
June 1/29 Check $1000.00 6 years 360.00 
May 1/29 Check $1000.00 5 years 340.00 
8 months 
Mar. 20/30 Check $250.00 4 years 
9 months 10 days 71.67 
Apr. 12/30 Check $500.00 4 years 
8 months 18 days 141.50 
June 5/30· Check $500.00 4 years 
6 months 25 days 137.08 
Aug. 7/30 Check $200.00 4 years 
4 months 24 days 52.80 
Sept. 1/30 Check $200.00 4 years 
4months 52.00 
Apr. 3/33 Check $100.00 1 year 
8 months 27 days 10.45 
June 12/33 Check $100.00 1 year 
6 months 18 days 9.30 
June 30/33 Check $100.00 1 year 
6 months 9.00 
July 31/33 Check $100.00 1 year 
5 months 8.50 
Aug. 28/33 Check $125.00 1 year 
4 months 3 days 10.06 
Nov. 23/33 Check $125.00 1 year 
1 months 7 days 8.71 
Dec. 8/33 Check $125.00 1 year 
23 days 7.98 
656* *Dec. 12/33 Check $125.00 1 year 
19 days 7.90 
May 19/34 Check $700.00 7 months 
12 days 25.90 
Sep. 28/34 Check $600.00 3 months 
2 days 9.20 
Nov. 30/34 Check $600.00 30 days 3.00 
Dec. 21/34 Check $700.00 10 days 1.17 
Total interest on checks drawn 1433.67 
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IN'TEREST ON PURCHASES 
Purchases-
$88.00 July 1928 to December 31, 1928 at 3% 2.64 
88.00 January 1, 1929 to December 31, 1934 at 6% 31.68 
51.92 January 1, 1929 to December 31, 1929 at 3% 1.56 
51.92 January 1, 1930 to December 31, 1934 at 6% 25.96 
48.75 January 1, 1930 to December 31, 1930 at 3% 1.46 
48.75 January 1, 1931 to December 31, 1934 at 6% 11.68' 
67.08 January 1, 1931 to December 31, 1931 at 3% 2.01 
67.08 January 1, 1932 to December 31, 1934 at 6% 12.07 
27.24 January 1, 1932 to December 31, 1932 at 3% .81 
27.24 January 1, 1933 to December 31, 1934 at 6% 3.26 
67.25 January 1, 1933 to December 31, 1933 at 3% 2.01 
67.25 January 1, 1933 to December 31, 1934 at 6% · 8.07 
25.33 January l, 1934 to December 31, 1934 at 3% .76 
January 1, 1935-Amount due 
Interest on $9491.15 from January 1, 1935 





657* *INVESTMENT ACCOUNT OF G. N. TITUS 
7/21/24 Investment $14,000.00 
12/31/25 Gain to date 9,810.31 
12/31/26 Loss for year $345.79 
12/31/27 Gain for year 4,167.01 
12/31/28 Gain for year 7,610.84 
12/31/29 Gain for year 4,770.01 
12/31'/30 Gain for year 3,252.08 
6! 8/31 Withdrawal, Check 1,000.00 
12/31/31 Loss for year 140.80 
12/31/32 Loss for year 540.97 
12/'31/33 Gain for year 12.85 
12/31/34 Gain for year 2,992.17 
Balance (Red) 44,587.71 
Balance of Account 44,587.71 
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658* *W J B EXHIBIT No 3 
EXPLANATORY STATEMENT OF PROGRESS MADE BY 
THE TITUS NURSERY COMPANY, from July 21, 
1924 to December 31, 1935, inclusive 
On July 21, 1924 with the admittance of J. M. Darnell as a third 
partner-, the valuation, set by inventory and appraisal, shown by the 
record (General JA-1) as $28,000.00 which was determined by the 
partners as the net worth of the business. On or about January 8, 
.1935, the partners .again determined the net worth of the business, ex-
clusive of the amounts due by G. N. Titus to the partnership, and 
the amounts due G. N. Titus by the partnership on salary account,. 
as claimed by either or both parties, as $80,000.00. On or about 
January 8, 1935, J. M. Darnell and E. M. Quillen paid to G. N. 
Titus the sum of $40,000.00 in the form of cash and bonds covering 
the equity of G. ·N. Titus in the partnership. Under Section 6 of the 
contract made on date of January 8, 1935, between G. N. Titus and 
J. M. Darnell and E. M. Quillen, G. N. Titus conveyed to E. M. 
Quillen and J. M. Darnell all the assets of the partnership, subject 
to the partnership's liabilities, except that there was excluded from the 
sale and purchase the account of G. N. Titus with the said partnership, 
including all demands of G. N. Titus against the partnership, and al1 
claims of the partnership against G. N. Titus. · 
659* *Some of the claims of E. M. Quillen and J. M. Darnell 
against G. N. Titus arise from the withdrawals of cash and 
merchandise made by G. N. Titus over the period beginning July 21, 
1924, and ending January 8, 1935. 
Over the period of years beginning July 21, 1924, and ending 
January 8, 1935, frqm the attached statements we learn that G. N. 
Titus withdrew from the partnership a total of $13,785.68. This 
withdrawal total includes both cash and merchandise, as well as checks 
issued on the account of. G. N. Titus in payment of personal bills for 
G. N. Titus. . 
To this should be credited, however, the amount of cash turned 
in by G. N. Titus on collections which had been charged to him, and 
which were later refunded by G. N. Titus to the partnership. These 
collections refunded by G. N. Titus ahlount to $185.05. According 
to the records, therefore, we learn that during the period of July 21, 
1924 to and including January 8, 1935, G. N. Titus withdrew from 
the partnership $13,600.63. To this should he added a check of 
$1,000.00 drawn on date of June 8, 1931, which amount was charged 
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against investments of the proprietors. In addition to ·the above 
· withdrawals, on date of January 8, 1935, for his interest in the part-
nership assets G. N. Titus was paid by E. M. Quillen and J. M. Darnell 
the sum of $40,000.00 in cash and bonds. 
From the above it is noted that over. the period of years begin-
ning July 21, 1924 and ending January 8, 1935, G. N. Titus with-
drew a total of $54,600.63 from the partnership. 
660* *During that period of time we find that he worked a 
total of 29 months, exclusive of. the time h~ applied in 1933 
and 1934. 
During the month of October of 1926 Mr. Titus was forced to 
be away from his duties at the nursery a part of the time because of 
bad health. During the month of November he was at the nursery 
almost not at all, and except for occasional visits to the nursery in the 
subsequent months and years, he was not on the partnership premises 
for a period of a little more than five years. · 
Following is a statement showing by years the gross sales, aver-
age acreage, inventories, and losses or gains for the yearly periods, 
and the net worth at the end of each year, to show the progress made 
yearly by the partnership. · 
PROGRESS STATEMENT 
Inventory Loss or 
at end of gain for Net 
Year Sales Acreage period period Worth 
7/21/24 $21,898.19 $28,000.00 
to 
12/31/24 43,975.47 58-60 Books not 
closed 
to 
12/31/25 95,456.26 58-60 $32,375.08 19,620.62 47,620.62 
to 
12/31/26 89,092.25 58-60 29,626.70 Loss 
691.58 .46,929.04 
to 
12/31/27 107,648.16 58-60 28,074.18 8,334.02 55,263.06 
to 
12/31/28 135,596.16 58-60 25,229.93 15,221.68 70,484.74 
It is noted that in comparing the sales for the year of 1927 with 
sales of 1931 the partnership enjoyed an increase in sales of approxi-
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mately $7?,000.00. It is noted also that there was a decided and per-
sistent increase in sales yearly beginning with the sales of 1927, and 
ending with the sales of 1931. In 1932 the d~pression had affected 
the nurserymen more severely than in any previous year. During the 
time of this depression which affected the nurserymen most severely 
during the years of 1932, 1933 and 1934, 1\!Ir. Titus continued to draw 
heavily from the business even at times which the partnership was 
having difficulty meeting its bills. From the statement of Mr. 
662* Titus' personal account, *it is noted that in at least one instance 
a note was made to the bank so that Mr. Titus might draw the 
amount of money he desired. On June 8, 1931, Mr. Titus withdrew 
$1,000.00, which is one-half of the $2,000.00 charged to the invest-
nlent accounts. At that same time E. M. Quillen and J. lVL Darnell 
each took notes drawn on the partnership in the amount of $500.00 
each as their pivision of this partnership distribution. During this 
same time the other two partners, J. 1\f. Darnell and E. M. Quillen, 
continuously, had balances on salaries clue to them in amount$ ranging. 
from $750.00 to $2,000.00 or more. They continued to leave their 
salaries with the partnership so that it could continue to operate with-
out being short of ready cash with which to do business. 
Out of the amount of $54,600.63 set out above as payments made 
by the partnership to G. N. Titus over the period beginning July 21, 
1924, and ending January 8, 1935, we claim a total of $7,953.51 
which amount was withdrawn in excess of salary credits. We claim 
also interest as itemized in the statement, in the amount of $2,202.02, 
making a total of $10,155.53. 
It might be added that the above amounts of withdrawals as 
shown do not include amounts paid to G. N. 'I'itus by J. IVI. Darnell 
for his interest in the partnership, but cover only withdrawals made 
by Titus from the partnership itself. 
Below is a statement showing rate of monthly salary of each 
partner. 





7121124 to 12/31/24 
1 I 1125 to 11/30/25 
11 1125 to 12/31/25 
1 I 1125 to 5/31/25 
61 1125 to 12/31/25 
1126126 to 12/31/27 
11 1128 to 12/31/30 
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none 1/ 1/31 to 12/31/31 300.00 275.00 
none 1/ 1j32 to 6/30/32 270.00 250.00 
none 7/ 1/32 to 12/31/32 250.00 250.00 
none 1/ 1j33 to 12/31/33 200.00 200.00 
none 1/ 1/34 to 5/31/34 200.00 175.00 
12/31/34 200.00 175.00 
Below also are dated of purchase of acreage as noted it1 above 
.figures. 










3. Boxwood Gardens 
4. Henderson 
5. Ellis 
664* *CONTRACT BILLERBECI< 
MEMORANDUlVI OF AGREEMENT, Made and entered into 
this eighth day of January, 1935, by and between Ge~rge N. Titus, 
party of the first part, and J. l\!I. Darnell and E. lVL Quillen, parties 
of the second part: 
Whereas the parties hereto as partners heretofore have 
conducted a nursery business with their principal office at 
near Waynesboro in Augusta County, and, having dissolved 
the partnership, now desire to arrange for the liquidation 
of its assets and the payment of its debts: 
NOvV, THEREFORE, THIS AGREEMENT vVITNESS-
ETH : That in consideration of the premises and each in consideration · 
of the premises and agreement of the other, the parties hereto respect-
ively do promise and agree as follows: 
First: The party of the first part sells to the parties of the second 
part all of his interest in and to the assets of the partnership known 
as Titus Nursery Company, consisting of goodwill, lands, nursery 
stock, machinery and equipment, office furniture and fixtures, accounts 
and bills receivable, patent rights and all other property, the lands of 
said partnership being located in Augusta, Nelson, Albemarle and 
Orange Counties, Virginia, for the consideration and upon the terms 
hereinafter set forth; 
Second: The parties of the second part purchase the said interest 
as a partner of the party of the first part in the property here-
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665* inabove mentioned and agree to pay *him therefor the sum of 
Forty Thousand Dollars upon terms next ·hereinafter stated 
and to assume the payment of and to pay to the exoneration of the 
party of the first part fron1 all liability therefor, all debts, clain1s, 
demands against and other liabilities of said partnership. 
, The terms of the payment of said Forty Thousand Dollars are, 
$5,000 in cash, payable within ten days after the execution of this 
agreement and the remaining $35,000 in seven equal installments of 
$5,000 each, payable respectively at one, two, three, four, five, six and 
seven years after the date hereof, with interest thereon from the date 
hereof at the rate of six per cent. per annum, payable annually, to be 
evidenced by the seven bonds of the purchasers, each for the principal 
stun of $5,000, dated evenly herewith, in each of which bonds the 
obligors will reserve the right to anticipate the payment thereof at any 
time before maturity. 
Third.: The payment of said bonds and of the indebtedness evi-
denced thereby will be secured by a deed of trust to be executed by 
the parties of the second part upon the lands of the former partner-
ship known as the Hartman Farm, Ellis Farm, Koontz Farm, Hender-
son Orchard, Boxwood Gardens, lots in Jefferson Park and a lot 
in Blue Ridge Court at or near vVaynesboro, and other land and 
houses at Lyndhurst in Augusta County owned by the partnership 
which deed of 'trust shall contain the usual provisions as to insur-
ance, the payment of taxes assessed against the lands, thereby 
· 666* *conveyed and the like. 
Fourth : The party of the first part covenants that for the 
period of seven years after the·date hereof he will not plant a nursery 
or directly or indirectly engage in the nursery business in that section 
of Virginia embraced in Augusta, Nelson and Albemarle and will not 
voluntarily permit the use of the name Titus by or be connected with 
any such enterprise in the territory mentioned during the aforesaid 
term. 
Fifth: The parties hereto will execute all such deeds as may be 
necessary in order to convey the partnership lands to the parties of the 
second part, in which deeds each of the. parties hereto will cause his 
wife to unite for the purpose of barring her dowry interest ii1 such 
lands, if the same exists. 
Sixth: The parties expressly stipulate and agree, however, that 
there is excluded from the above sale and purchase the account of 
George N. Titus with said partnership, including any and all clain1s 
and demands of George N. Titus against the partnership and any 
claims or demands of the partnership against the said George N. Titus; 
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that an account between these parties shall be settled in the pending 
chancery suit of George N. Titus against the parties of the second 
part in the Circuit Court of Augusta County and upon such settle-
ment the party of the first part will pay any sum found owing by him 
to the partnership and on the .other hand the parties of the 
667* second part will pay any sum found owing *by the partnership 
to the said Titus. 
Seventh: Finally, it is agreed that a decree shall be entered in 
said chancery suit in vacation reciting the fact of the executio~ of this 
agreement between the parties and referring the cause to some master 
con1missioner of the Court for the settlement of said accounts, in which 
decree time shall be given to the defendants to file their answer and 
set up the claims of said partnership against said Titus, if any. 
Witness the following signatures and seals: 




To C. G. Quesenbery and J. M. Perry, Counsel for Plaintiff, and 
to G. H. Branaman, Counsel for Defendants : 
You are hereby notified that in obedience to a decree of the Cir-
cuit, Cot.trt of Augusta County entered this day in the above styled 
chancery cause, I shall at any office in Staunton, Va., proceed on the 
11th day of March, 1935, to take, state, settle and report to said Court 
an account of the just claims and demands of G. N. Titus against 
the former . partnership existing under the name of Titus Nursery 
Company and of the just claims of the said partnership against said 
Titus, taking such evidence as shall be submitted by the parties to 
this suit bearing on such claims and counter-claims. 
R. E. R. NELSON, 
Commissioner in Chancery. 
We hereby acknowledge legal and timely service of the foregoing 
notice. 
February 25th, 1937. 
G. H. BRANAMAN, 
Counsel for Plaintiff 
J. M. PERRY, 
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By C. G. QUESENBERY, 
Counsel for Defendants. 
669* *EXTRACT FROl\1 DECREE OF FEBRUARY 
25, 1935 
"It is accordingly adjudged, ordered and decreed ..... that this 
cause be and it is hereby referred to some one of the J\llaster Com-
missioners of the Court who shall take, state, settle and report to the 
Court an account showing the account of the said G. N. Titus with 
the said former partnership, Titus Nursery Company, including therein 
any and all just claims and demands of G. N. Titus against the part-
nership and any and all just claims or demands of the said partnership 
against the said G. N. Titus, which items in favor and against each 
party to the said account shall be those admitted to be just or ac-
quiesced in by all of the parties and those which may be shown by 
evidence satisfactory to the Commissioner to be just and owing. 
The Master Commissioner will return with his report suc}l evi-
dence as may be introduced before him by any of the parties; and in 
connection with and in order to the settlement of said account, the 
said Master Commissioner and. as well the parties hereto, and their 
agents and counsel, shall have reasonable access to and opportunity 
to examine the books and papers of said partnership. 
But b'efore acting under this decree the J\llaster Commissioner to 
whom this cause is referred shall. give reasonable notice of the time 
fixed for his primary sitting by service thereof upon the parties hereto 
or their respective counsel." 
670* *Commissioner's Office, 
Staunton, Va. 
November 15, 1937. 
To the Hon. los. A. Glasgoio, Judge of the Circuit Court of Augusta 
County: 
The undersigned, your Commissioner, who at the request of 
counsel for both parties undertook the execution of the foregoing 
decree, appointed March 11, 1935, as the time and his office in Staun-
ton, Virginia, as the place for all persons interested in the above styled 
chancery cause to appear before him, and gave notice of the time and 
place as required to counsel for the plaintiff, and both parties proceeded 
from time to time by agreement to take testimony upon the issues pre-
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sented by the order of reference beginning on J\IIarch 16, 1935, and 
concluding on N ovmber 6, 1937, at which time Counsel on both sides 
noted on the record of the depositions announced their completion of 
their evidence and submission of the record to the undersigned for 
his report, as appears by the notice hereto prefixed and the memoran-
dum appended to the end of the depositions, which with the exhibits 
therewith filed are herewith returned. Your Commissioner now re-
spectfully reports as follows: 
In order to respond to the inquiries directed in the decree of ref-
erence, it is necessary to review briefly the pertinent facts cov-
671 * ering the organization and operation of the *Titus Nursery 
Company. 
Sometime in 1921 G. N. Titus, the originator of the business, 
catne to Waynesboro, Virginia, and started this nursery, operating 
alone at first on a comparatively small scale and propagating and sell-
ing nursery stock. 
By a written agreement (Exhibit No. 1 with the bill) dated Feb-
ruary 7, 1922, between G. N. Titus and E. M. Quillen, the partnership 
of Titus Nursery Company was formed. By its terms. the inventory 
of assets owned and contributed by Titus was placed at $11,000.00 and 
Quillen contributed $3,500.00, paying into the business $3,000.00 in 
cash and giving his note for $500.00. This $500.00 note for some 
reason not satisfactorily explained, but not material now, was made 
payable to Titus, but was really an· asset of the partnership-see 
deposition of G. N. Titus, pp. 432, 518, 351. This made the total 
assets of the firm at that time $14,000.00 of which Titus owned three-
fourths and Quillen one-fourth. 
The agreement defined the duties of Titus to be to "superintend 
the growing preparation of all nursery stock," and Quillen was to "do 
the necessary office work, act as salesman and manage the ?ales depart-
ment of the said business." It was further provided that Titus should 
be paid "for his services" $100.00 and Quillen the same. The above 
are all of the references to the duties and pay of the members. 
The business prospered and increased so that in 1924 the assets 
were inventoried at $28,000.00, the proportionate shares remaining 
the same. 
672* *In June 1924 Titus, with the assent of Quillen, sold one-
third of his holdings to J. M. Darnell for $7,000.00, making 
their respective holdings at one-half to Titus, one-fourth each to 
Quillen and Darnell. The contract by which Darnell was taken into 
the partnership was in writing and bears date July 21, 1924 (Exhibit 
2 with the bill) and was very brief, providing merely for Darnell's 
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purchase of a one-fourth interest in the whole from Titus at $7,000.00, 
of which $2,500.00 was paid in, cash and $4,500.00, "in other prop-
erty." In neither agreement was there any fixed duration, of the part-
nership, but in the first, the Titus-Quillen contract, it was provided 
that it could be terminated by either party upon six months written 
notice. 
While it was not expressed in the Darnell contre1;ct it appears to 
have been agreed that a certain block of apple tree plants was excepted 
from this sale; the former two party partnership continuing to own 
that asset in their former proportion~, although the product th~refrom 
was to be handled and sold by the new partnership and accounted for 
accordingly by deducting the expense of operation and sale and the 
net proceeds divided three-fourths to Titus and One-fourth to Quillen. 
(Depositions pp. 206, 390.) 
From the time of Darnell's entrance into the partnership the sal-
aries of each of the three tnembers were increased to $150.00 per 
n1onth and so continued until Decemher 1, 1926, Titus, with employed 
assistants, being still in charge of the preparation, growing and 
673* propagation of the nursery stocks, *Quillen the office work and 
sales managetnent, while Darnell was actively in charge of sales 
on the road, himself doing a very large part of it. Meantime the 
business continued to expand, the area and varieties of plants propa-
gated increased and the working force increased. 
In October or November, ·1926, Titus' health failed and sometime 
in the latter month he withdrew from all active participation in the 
partnership business and, by agreement of all thre'e, his part of the 
work of propagation, management of the planting, cultivation and 
preparation of plants, for sales, with the help of employed assistants, 
devolved upon Quillen, who by that time also had additional office 
help; while Darnell took complete charge of sales, assisting in collec-
tions and other work as needed. See depositions pp. 111, 210, 475, 
· 478, 485, 534, and 546. · 
Titus remained away from the business until sometime in Feb-
ruary, 1933, a period of about six years and three months, at which· 
time, having, as he felt, sufficiently recovered his health, he sought to 
resume his former duties in the partnership upon an equal salary basis 1 
with the other two partners. This was strenuously opposed by Quillen 
and Darnell, but in spite of this opposition Titus did undertake to enter 
into the work of planting and propagation, directing in part some of 
the work. His ideas as to propagation and handling the planting and 
treatment of the trees, crops and plants differed in some notable 
674* instances with those of the other *partners and the assistants 
F. M. Quillen and J. M. Darnell v. G. N. Titus 465 
already etnployed in carrying out the work, and, as was inevit- · 
able, this resulted in a clash of authority and also friction between 
Titus on one side and Quillen and Darnell on the other. 
On May 27, 1933, E. M. Quillen gave notice to his partners of a 
dissolution of the partnership and a division of its assets "not later 
than January 1, 1934." This was in conformity with the provision in 
the first contract of February 7, 1922. 
Efforts were made thereupon looking to a dissolution and settle-
ment, incident to which was the formation of a corporation to take 
over the partnership assets· and business, the movers in the company 
being Quillen, Darnell and certain of the employees. In the new set-up 
it was contemplated that Titus was to receive forty per cent. of the 
stock and a salary of $200.00 per month. Titus declined to accept 
the proposition and on December 27, 1934, he filed his bill in this suit 
asking for a dissolution of the partnership by this Court and for the 
appointment of a receiver for the purpose of taking charge of the 
business and effecting the liquidation of the assets. · 
Meantime, efforts looking to private settlement an1ong the parties 
continued and culminated in the agreement of January 8, 1935 (exhibit 
"Contract Billerbeck" with Billerbeck's deposition), whereby Titus 
sold out is interest to Darnell and Quillen for $40,000.00, payable 
$5,000.00 in cash within ten days of the execution of the agreement 
and the balance in seven equal annual installments with interest 
675* from date at six per *cent, with the right of anticipation re-
served, the purchasers to assume all outstanding debts of the 
partnership. The deferred payments were to be secured by a deed of 
trust upon specified real estate holdings of the partnership and Titus 
agreed not to engage in the nursery business for seven years in 
Augusta, Albemarle and Nelson counties or permit his name to be 
used in any such enterprise in that territory. Provision was then made 
for the necessary transfers and conveyances to carry out the terms of 
the agreement. 
It was stipulated, however, that there was excluded from the 
operation of the agreement the personal account of Titus with the 
partnership and the cross-demands between him and the partnership, 
which were to be litigated in this proceeding and a decree was to b~ 
entered accordingly in this cause reciting the agreement and referring 
the n1atter to a Commissioner of this Court for inquiry and report on 
the issues within the scope of the agreement as presented by the bill 
and an ..:1.nswer to be filed by Quillen and Darnell setting up their con-
tentions as to the liability of Titus to the partnership. This arrange~ 
ment was duly carried out by the filing of such an answer and the entry 
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of the decree under which your Commissioner is now acting. 
The bill of Titus, confining the charges within the scope of the 
agreement and reference, are as follows : 
1. That Quillen cut off Titus' salary from the time he 
ceased active work in November, 1936, and prevented its re-
676* *sumption after his return to work in February, 1933. 
2. That Quillen increased his own salary in the same 
period of time without consulting Titus until it was more than doubled 
the agreed salary fixed by the original two party partnership agreement 
of February 7, 1922. 
3. That the withdrawals of Titus after November, 1933, were 
charged against his personal account as a debt to the partnership. Inci-
dentally, as the account shows, interest was charged against these with-
drawals, which is also objected to by Titus. 
4. That Titus in February, 1933, when he felt his health was 
sufficiently restored, made every effort to resume his former duties in 
the business, but was prevented by the other two partners from par-
ticipating in any way in the affairs of the partnership, or receiving 
salary therefor. 
5. That Titus had not received an accounting for certain nursery " 
stock to which he was entitled. This doubtless refers to the block of 
apple trees excepted from his sale of a one-fourth interest" to Darnell 
under the agreement of July 21, 1924. 
6. That Quillen and Darnell were selling, or about to sell a 
material part of the nursery stock and other assets at prices far below 
their value to the nursery corporation for which they had obtained a 
charter, to the prejudice of Titus' interest and rights. 
7. That Titus was improperly charged it1 his personal ac-
count with various small items for gas and oil used by him 
677* *during his absence from the nursery in his own automobile 
and for strawberries and milk taken from the nursery and not 
accounted for; also several other '"small items. 
Quillen and Darnell filed their answer in this suit on February 25, 
1935, taking issue with Titus upon the charges in the bill, above 
enumerated, and in addition n1ade the following countercharges: 
1. That Titus was not entitled to salary from December 1, 1926, 
to the time he offered to resume his former duties in February 1933 
and from that time on, because the original partnership agreement of 
February 5, 1922 (with Quillen), provided that the salaries payable 
were expressly "for services" and not having performed any service 
whatever during his absence and none afterwards that merited the 
name, and especially since the business did not need his proffered 
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service and the other two partners did not agree to employ him or to 
pay him any salary, his work was at least gratuitous and he was not -
entitled to any salary. 
2. That in view of the great increase in the business and increase 
of work and responsibility thrown upon Quillen and Darnell because 
of Titus' absence, and especially by the definite and positive assent of 
Titus, the increases in salary to Quillen and Darnell were fully jus-
tified, reasonable and proper. 
3. That Titus during the time following his attempted resump-
tion of work in February, 1922, withdrew large sums from the 
678* partnership bank account, bought or sold nursery *stock and 
. kept the money and used supplies and equipment of the partner-
ship, all to the extent of $10,000.00 or more, with which he is now 
properly chargeable and which is set out in detail in his account made 
up by or at the direction of Quillen and Darnell (Exhibit vV. J. B. 
No. 1 with· deposition of Biller beck). 
4. That Titus, after his attempted return in February, 1933, 
countermanded an order given by the management to the foreman in 
immediate charge for the nitratio.n of a block of 200,000 peach tree 
plants, over the express disapproval of the other two partners, result-
ing in a loss to the business of at least $10,000.00 because "a great 
quantity of the peach ·switches did not make the growth and grade 
they otherwise would have obtained with proper fertilization, for: 
which loss to the partnership the complainant is wholly responsible." 
5. That after the growing apple crop on the Henderson place 
had been duly and properly sprayed and needed no more such treat-
n1ent, Titus ordered and had an additional spraying at a time of unsuit-
able weather which resulted in serious damage to the growing apples 
to the extent of $1,000.00 for which he was wholly responsible. 
These various charges and countercharges will now be considered 
in the order stated. 
1. SALARY OF G. N. TITUS 
679* *The salaries payable under the Titus-Quillen partnership 
agreement were $100.00 each month. While it was expressly 
provided in the case of Titus that this amount should be received by 
him "for his services," no such express words were used in the agree-
ment as to Quillen. Yet it can hardly be doubted that the amounts 
mentioned were intended as a salary compensation payable to each as 
an expense incident to operation to be drawn equally in consideration 
for his particular labor and services contributed in line of their capa-
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bilities in the business, Titus in the propagation and cultivation of the 
nursery stocks, and Quillen in the office work and sales management. 
While it is not at all necessary that the forming and operation of 
a partnership shall be based upon a written agreement, it is likewise 
true that not all of, the details of a partnership agreement must be 
·embodied in such written agreement, but where not set out in the 
agreement they are governed by the established rules of law applicable 
to this type of human activity and association. One of these rules and 
principles- is that all action of the partnership is based upon the agree-
ment of the partners, whether written or verbal, the assent of all, 
either express or implied, being the essential thing. Thus there could 
have been no increase of.. salaries differing from the terms. of the 
written agree1}1ent without the assent of all the partners. This is ele-
mentary. In conformity with this principle when Darnell became a 
partner the salaries of each was fixed at $150.00 per month, all 
680* of *them assenting. 
Upon his retirement from the work in November, 1926, 
Titus ceased to ."perform the duties for which he had been regularly 
credited with salary. The other two partners objected to his demands 
for restoration of salary credits upon his attempted return to active 
participation in the business in February, 1933, and their reasons for 
so doing seem to have been well founded and not merely capricious 
or because of mere prejudice (depos. 61, 62, 83). The salary payments 
to Titus could only be restored by agreement of all the partners. Par-
sons on Partnership, pp. 230, 240. 
Your Commissioner therefore ·finds that the statement of the 
personal account of Titus (Exhibit W. J. B. No. 1 in this particular 
is entirely correct. ' 
2. INCREASES IN SALARIES TO QUILLEN AND DARNELL 
The first change in salaries was made on January 1, 1928, at the 
direction of Quillen from $150.00 to $200.00 each for him and Dar-
nell (p. 63 depos.), Darnell being allowed an additional $20.00 per 
month ( p. 83 etc. depos.) to cover expense of operating his automobile. 
On January 1, 1931, Quillen's salary was increased to $300.00 per 
month and Darnell's to $275.00. From January 1, 1932 to July 1, 
1932, Quillen received $270.00 per month and Darnell $250.00. For 
the succeeding six months both received $250.00 each per month. 
For the year 1933 both received $200.00 per month and Darnell 
$175.00 and thereafter until the purchase of Titus' interest 
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681* *tbey ·each received $200.00 per month. (See pp. :84 .and 85 
depos.) 
E. M. Qui lien testifies ( p. 109, 110 depos. )' that when Darnell 
was taken into the firm," it was agreed by all three that each should 
receive $150.00 per month, "to be adjusted as the business justifies".; 
"that the partner was credited for salary when he worked, and when 
he didn't work, there was nothing to enter." There seems to be no 
dispute as to the agreement on salary of $150.00 per month each from 
the beginning of the three party partnership. Quillen further testifies 
that Titus agreed that the partners should be so paid only when :he 
performed his work; that after Titus had been absent for some time, 
he, Quillen, called to see him and upon this occasion Titus told him that 
he was suffering from a nervous breakdown, was unable to work and 
possibly would have to go away for a while; that he did not know 
when he would be able to resume work and requested Quillen to take 
charge of the nursery work as well as the office and sales manager-
ship, .all of which he reported to Darnell who agreed fully about it. 
As stated previously herein, the essential and necessary unanimous 
assent a·nd agreement of the partners to partnership actions may be 
express, i. e., embodied in the written agreement or otherwise in 
writing, or verbally, or implied. If a partner makes no objection to 
the acts of the other partners, his assent thereto is implied. Parsons 
on Partnership, Mar g. pp. 222, 223, 230. Corpus ] uris, Vol. 47, 
p. 786, etc. 
682* *That the increased volume of business and consequent 
add~d duties and responsibilities of Quillen and Darnell merited 
·such increases there can be no doubt, whether or not they were war-
ranted by tire principles of law hereinabove stated. But there is no 
substantial doubt that Titus at least impliedly, if not expressly assented 
thereto, and certainly did not object to the increases. Both Quillen and 
Darnell testify that they consulted with Titus about the increases and 
that h~ expressed himself as entirely willing that this be done { depos. 
pp. 129, 130, 131, 161, 162, 163, 213, 214, 215 ). See also Titus' 
deposition, p. 401, where he says in regard to Quillen's proposal to 
increase his salary: "I. had no objection, but thought he should con-
sult John." 
Furthermore, when Titus retired from active part in the business· 
in November, 1926, and turned theactive management over to Quillen, 
the contention that he thereby delegated authority, so far as he had it, 
to Quillen to. determine all such matters, is not without very great, if 
not controlling force. 
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On the ·whole, your commissioner is of the opinion that the action 
of Quillen and Darnell in relation to these changes in salaries were 
free from objection and entirely justified. 
3. INTEREST CHARGES ON WITHDRAVv ALS BY TITUS 
It appears that from June 22, 1928, to December 21, 1934, 
683* Titus withdrew from the business in sums from $100.00 *to 
$1,000.00, aggregating $7950.00 upon which he is charged in 
his personal account (Exhibit W. J. B. No. 1) with interest on the 
separate items from date of their respective withdrawals to January 1, 
1935, such interest amounting to $1,433.67. 
In the same account, he is charged similarly with interest ori 
sundry small sums, entitled "Purchases," aggregating $695.81, from 
July, 1928, to January 1, 1934, which interest amounts to the stun of 
$103.97. 
There is thereafter charged in said account interest on the result-
ing balance of $9,491.15, which includes the other items of interest 
above, from January 1, 1935, the time of the purchase by Quillen and 
Darnell of Titus' interests in the partnership assets, to March 1, 1936, 
when the account was made up, interest, of course, being claimed until 
the issues shall be decided and the balance, if any, shall be paid. 
The rule in such matters is that no interest should be charged 
in favor of or against a partner, and especially not upon withdrawals, 
except by agreement, until the balance is struck upon dissolution, par-
ticularly where the partnership receiving or taking such ·withdrawals 
has. funds either in the form of credits to his personal account or to his 
capital account, against which the withdrawal may be charged at the 
time. Corpus Juris, Vol. 47, p. 777 etc. 
The fact that Quillen and Darnell bought out Titus in January, 
1935, for the sum of $40,000.00, while the most that they clain1 
684* on all accounts is approximately half that sum, *shows con-
clusively that Titus had ample credit, at least to his capital 
account, against which the withdrawals could have been charged at 
the time they occurred. Moreover, the other partners had other pro-
tection against undue depletion of assets by Titus in their right to a 
dissolution of the partnership or by injunction, but made no definite 
opposition to the withdrawals until the notice of dissolution was given 
to Titus under date May 27, 1933, calling for dissolution on Jan-
uary 1, 1934. 
I-Iad these withdrawals been charged against the capital account 
of Titus, after exhaustion of the credits to his personal account, the 
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result would have been only to reduce his share in the ultimate 
liquidation of the partnership assets, which would have been a com-
pletely fair and adequate result and the other partners would have no 
reasonable ground of complaint on this score. 
There is one item of these interest charges which is obviously 
erroneous. That is the charge of interest on the balance as struck as 
of January 1, 1935, which balance is itself made up, to the extent of 
$1,537.64, of interest on withdrawals, resulting in compound interest. 
This will of course be eliminated, and interest allowed on the correct 
debit balance, if any, from January 1, 1935, the date of the closing of 
the account and striking a balance for purposes of dissolution. 
Your Commissioner is therefore of the opinion that there should 
be no interest charged against Titus as to the items of the ac-
685* count, but only upon the debit balance, if any, *against him, 
or allowed interest upon the credit balance, if any, in his favor 
as of January 1, 1935, until payment. 
4. 
As to Titus' right to participate in the business .on his return in 
February, 1933, and to receive salary therefor. 
From what has been said heretofore it seems plain that Titus had 
no such rights in view of the positive opposition of the other two part-
ners, and their opposition appears to have been well founded in vie\\' 
of Titus' long continued absence and his necessarilv consequent un-
familiarity with the business as then constituted and developed with-
out him. The existing organization would without doubt have been . 
seriously disrupted. His only recourse was to proceed to a dissolu-
tion: or by wav of injunction, or to accept· the situation with the right 
onlv to share in the profits, if any. He did none of these things, but 
persisted in his efforts to participate in the business with a demand 
for a salary equal with that of the other partners. 
5. 
Claim of Titus to an accounting for certain nursery stocks. 
So far as Commissioner can comprehend this claim, it probably 
refers to a block of apple trees in the nursery stock, which was ex-
cepted from his sale of a one-fourth interest· to Darnell under the 
agreement of July 21, 1924. 
686* *The evidence shows that such part of this block of apple 
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trees as was used went into the business with all the other stock 
and was accounted for, but not separately or with any recognition of 
Titus' right to an additional one-fourth of it, which apparently went 
to Darnell. There seems to be no dispute so far. Furthermore, the 
evidence shows that it was the duty of Titus as the propagator im-
mediately in charge of the cultivation of these apple trees and prepar-
ing them for sale, along with the other nursery stocks, to keep an 
account of them so that they could then be segregated in the office 
records and sales accounts and proper credit, if any, given to him for 
his additional one-fot.trth theteof when realized, as well as its proper 
proportion of its due part of the operating expense. All of the parties 
appear to be in agreement thus far and it is nowhere questioned that 
Titus received due credit for one-half of whatever was the net yield 
from these apple trees. 
The dispute grows out of the claim of Quillen and Darnell that 
Titus kept no account whatever of the number and sizes of these plants 
which went into the general sales stock, nor of the expense of their 
~ultivation, and therefore, it was utterly impossible for any separate 
account to be kept of them in the office and for this reason Titus is 
not entitled to apy specific credit therefor. 
Titus himself admits he kept no complete record of his part in the 
hlatter of these trees. He was asked ( p. 392 depos. · See also p. 457 
to the same effect) : 
687* *"Q Were you supposed to keep any record of the 
trees dug? 
A I started to and Ivlr. Quillen made elates with the 
salesmen to deliver the stock, and had the dates all made, 
and before they got ready I had to go to making deliveries 
and could not keep track of it with men. pulling trees every-
where. Mr. Quillen said he would keep track of it." 
Titus testifies ( p. 395) that there were 65,873 of the apple trees 
in the block in question by actual count, but there is no definite evi-
dence of any sort as to how many were sold, or how many left unsold, 
or were later destroyed as culls. 
"It is the duty of each member of the partnership to 
keep a correct account of his transactions, and if, thro~gh 
the negligence of one or all of the members of the firm, the 
evidence of the partnership transactions has been lost, or 
the accounts have been kept in such a confused way that the 
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court cannot see how to do justice between them, it will not 
order an accounting but will dismiss the bill." See digest 
notes and authorities Michie's Digest, Va., and \V. Va. Rep. 
Vol 8, p. 61. 
There is a complete lack of evidence upon which to. base a finding 
as to this block of apple trees and if any attempt were made to do so, 
it would be entirely speculative, and this appears to be due to Titus' 
admitted failure to keep account of the trees. 
Your Commissioner therefore finds that Titus is entitled to no 
credit on this account. 
6. 
688* The sale, or threatened sale of certain assets of *the Titus 
Nursery Company by Quillen and Darnell at unreasonably re-
duced prices. 
This refers to the sale of certain office equipment at the Baltimore 
agency and certain nursery stocks to the new nursery organization at 
prices which Titus charged were much below actual values. The evi-
dence to show any real or unreasonable loss or sacrifice of values in 
this matter is quite indefinite, and rather tends to show that ·Quillen's 
action was fully justified. The office furniture in Baltimore was not 
needed because the office there had been abandoned and the sale of 
nursery·stock to the new ·corporation was made at a price not ttnreason-
ably low in cotnparison ·with price reductions shown to have been 
frequently J?ade to others.· 
7. 
Claim of Titus that he was improperly charged with various small 
items. · 
These items consist of numerous small charges for gas and oil 
taken by Titus 1or use in his own automobile during the time he had 
retired from active participation in the business; charges for milk re-
ceived by ·him from cows on the firm property in the same period; a 
check of $28.71 paid for repairs to his private automobile and $25.50 
for license for the same car in 1933; vegetables from the nursery prop-
erty for his private use, and a few other similar charges. 
689* *A mere statement of the nature of these items proves 
the propriety of the charges and that they were properly made. 
See depositions pp. 121, 128, 414, 415, 508, 550, 573, 349. 
The issues presented by the counterclaims of Quillen and Darnell 
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have been disposed of hereinabove with the exception of those num-
bered 4 and 5 will not be further discussed here. 
COUNTERCLAIM 4 
This is a claim of $10,000.00 against Titus based upon the charge 
that in June, 1933, after his attempted participation in the business he 
countermanded an order originating from Quillen for the application 
of nitrate. of soda to a block of peach plants, resulting in the loss of 
that amount because the peaches failed to attain the growth they would 
otherwise have had and to bring the prices which would have been 
obtainable. 
It appears that the application of this chemical in the early stages 
stimulates the growth and vigor of the plants and hence they bring a 
better price on the market when ready for delivery. 
From the testimony it appears that there is a difference of opinion 
as to the proper time to apply _this nitration, varying from early spring 
to the month of July. The proper time is also dependent upon the 
weather conditions, especially is it considered unwise to make 
690* the application in a dry period *such as usually occurs in July 
and August. 
Titus testifies ( pp. 408 etc. 496) that the plants did not need the 
stimulation at the time the nitration had been ordered, having in his 
opinion shown a satisfactory growth and moreover the ground was 
too dry; that the later nitration caused the plants to grow too large 
and freeze at the end branches later in the year and thus reduce their 
market value; that his experience as a nurseryman had led him to the 
belief that early spring was the proper time for nitration. 
Quillen testifies ( depos. pp. 116, etc.) that he had given the order 
to Beard, the foreman in charge of the plants, to apply the nitrate to 
the peach trees in June, 1933, that being the proper time in his opinion 
to do it; that the failure to nitrate at that time caused a loss to the 
partnership in his "estimation around $10,000.00." ' 
In the evidence in chief on behalf of the defendants, Quillen and 
Darnell, their efforts apparently were directed toward saddling this 
claimed loss of $10,000.00 on Titus because of his interference as to 
the nitration ordered and because of his bad judgment as to the proper 
time for its application, which Quillen considered as "grossly neg-
ligent," and that Titus merely "wanted to show the boys he was boss." 
(depos. pp. 196, 197.) In his rebuttal testimony Quillen says (p. 359) 
that the cancellation of the order by Titus was clone "deliberately 
and maliciously ... to satisfy his desire of showing the men at the 
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nursery that he owned a one-half interest and had a right to do as 
he pleased." 
691 * *The foundation principle of a partnership is the agree-
ment to share losses as well as gains. The losses to be shared 
are ordinarily those which occur by reason of circumstances beyond 
the control of the partners or any of them or through mistakes in 
judgment of the partners or any of them. A partner can be charged 
with a loss only in case of his fraud, culpable negligence, bad faith or 
malicious acts on his part. 
See Corpus] uris, Vol. 47, p. 791 etc. 
It does not seem to your Commissioner that in this instance the 
evidence shows that Titus was guilty of any of the stated category 
of acts which would justify holding him for any such loss, if indeed 
the loss can be fairly attributal;>le to his action in countermanding 
the order for application of the nitrate. It seems incredible that he 
would have deliberately and maliciously caused a loss, of which he must 
bear one-half, merely to assert his boss-ship. 
Nor does the amount of the alleged loss, viz. $10,000.00, appear 
anywhere within reason when we compare it with the finn's net busi-
ness for the preceding and following years. In 1932, there was a net 
loss of $540.97 and in 1934 a net gain of $2,992.17. In 1933 there was 
a net gain of $12.85. See Exhibit Vv. J. B. No. 1 p. 657. 
·In your Commissioner's opinion, therefore, it is not proper to 
charge Titus personally with this loss, and the most that can rightfully 
be said is that if the loss is attributable to his countermanding of the 
order for nitration in] une, 1933, it was merely the result of an 
692* honest mistake in judgment and *must be borne by all the 
parties. 
6. 
Claim of $1,000.00 damages against Titus because of his order-
ing and applying an additional and unnecessary spraying of bearing 
apple trees in a dry season, causing injury and loss to the apple crop. 
This claim should not he allov-.red for the same reasons and upon 
the same principles applied above in the n1atter of nitration of the 
peach trees. 
There is one other considerable item of these cross-claims remain-
ing to be taken into account and disposed of. Titus holds a note of 
the Titus Nursery Company for $2,384;57, dated January 1, 1927, 
payable to him on demand and on its face bearing interest at six per 
cent. from date, subject to credit endorsed of $500.00 as of December 
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11, 1930. See Exhibit Titus No.8. There appears to be no difference 
atnong the parties as to the origin and nature of this obligation. 
On June 1, 1926, there was a credit balance on Titus' personal 
account with the firm of $1,758.91 which was closed and balanced by 
a note to him, set out in the following record entry: "Note payable t0 
G. N. Titus due June 1, 1926, to bal. afc $1,758.91." {p. 645 Exhibit 
W. J. B. No. 1). At that time Darnell owed Titus $530~00, the 
amount of which was charged to Darnell's account and incorporated 
with the note of $1,758.91 in the new note to Titus for $2,348.57. 
This note included $95.66 of accrued interest on the former 
693* larger not~. See *depos. p. 53. 
This note, dated January 1, 1927, and payable ·on den1and, 
was due immediately and, taken by itself, was barred by limitation on 
January 2, 1932, although no such plea has been set up by the parties. 
In view of all the circumstances, however, it is possible that the 
defendants considered it ·still part and parcel of the partnership ac-
counts as to which their dealings have not yet ceased and therefore 
the statute of limitations cannot be successfully pleaded. It seems 
rather plain from the authorities that this is the co'rrect ·view. See 
Michie's Digest, Vo( 7, pp. 772, 773. Title Novation. 
The balance due on this note is as follows: 
Principal ofnote January 1, 1927 ....................... $2,384.57 
Int. from Jany. 1, 1927, to Dec. 11, 1930 ( 3-11-10). . . . . . . 564.93 
$2,949.50 
Credit by credits endorsed..... . . . . . . . . . . . . . . . . . . . . . . . . 500.00 
Bal. due Dec. 11, 1930 (prin. $2384.57) ................. $2,449.50 
Int. on $2,384.57 from Dec. 11, 1930, to J any. 1, 1935 
(4-0-20) . . .. . . . .. .. .. . .. . .. .. . . .. .. .. . .. .. . . .. 574.96 
Amt. of bal. due G. N. on note Jany. 1, 1935 
( prin. $2384.57) ................................ $3,024.46 
The account of G. N. Titus (Exhibit Y..l. J. B. No. 1) is cor-
rect as stated down to December 21, 1934, with a very 
stnall error of $3.00 in the credit balance .of $72.06 as o.f 
June 1, 1928, which should be $69.06. With this correc-
tion the true balance against Titus as of January 1, 
1935, is ........................................ $7~95'6.44 
Deduct amount of note held by him, stated above .......... 3,024.46 
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Balance owing to G. N. Titus January 1, 1935 ............ $4,93:~.98' 
Interest thereon to January 1, 1938. . . . . . . . . . . . . . . . . . . . . 887.76 
Amt. due from G. N. Titus January 1, 1938 (.prin. 
694* 
$4,931.98) ..................................... $5,819.74 
*Respectfully submitted, 
Fee for report-$150.00. 
R. E. R. NELSON, 
Commissioner in Chartcery. 
I hereby certify that I have this day notified counsel for the 
parties to this cause that I have this day filed the foregoing report with 
depositions· and exhibits in the Clerk's Office of the Circuit Court of 
Augusta County. 
Given under my h'and this 30th day of November, 1937. 
R. E. R. NELSON, 
Commissioner in Chancery. 
Endorsement: Filed in the Clerk's Office of the Circuit Court of 
Augusta County, Nov. 30, 1937. 
Teste: EARL McF. TAYLOR, Dep. Clk. 
695* *EXCEPTIONS TO MASTER'S REPORT 
The plaintiff, G. N. Titus, by counsel, excepts to the Report of 
R. E. R. Nelson, Master Commissioner, filed in this cause on the 
30th day of November, 1937, and for grounds of exceptions asserts 
that the findings of the Master in the several particulars are erroneous: 
First exception is to the finding of the Master designated as 
Section 1 of the report, wherein the Master refused to allow G. N. 
Titus salary while he was not in active charge of affairs of the part-
nership, that is to say, from Novetnber, 1926, to February, 1933, and 
salary for February, 1926, of $150.00. 
Second exception to the finding of the Master that the increases 
in salary to Quillen and Darnell were properly made. 
Third exception as to Section 4 of the report, wherein the Master 
refused to allow plaintiff, G. N. Titus, a salary from February, 1933, 
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to January 8, 1935, after he had actually returned to the business of 
the partnership and was performing the duties previously assigned 
to him. 
Fourth exception is to Section number 5 of the Master's report 
wherein he refused to allow plaintiff, G. N. Titus, credit for his indi-
vidual ownership in a block of apple trees, notwithstanding the ad-
mission of one of the defendants that the partnership received 
696* the proceeds of sale, and the *further admission of another 
partner that the block of apple trees consisted of at least 40,000 
trees, the values being definitely indicated in the exhibits filed with the 
depositions. 
Exception five is to section number 7 of the Master's report, 
wherein he allowed charges against the plaintiff, G. N. Titus, for 
certain gasoline, supplies, and upkeep of his car, vegetables, fruit and 
nursery stock, whereas throughout the evidence, it discloses that the 
other two partners used gasoline without charge, and that the plaintiff, 
G. N. Titus, previously used gasoline without charge and was without 
his knowledge or consent charged with the items therein considered 
by the Master; that sales of nursery stock, vegetables and fruit were 
made by all partners and such sales were never charged to individuals 
but to the persons purchasing it, any loss of accounts for merchandise 
sold was not the personal obligation of any of the partners. 
Exception six is made to the Master's report in that he dis-
regarded or overlooked any finding with refez:ence to certain nursery 
stock planted on the Ellis farm and wholly paid for by the plaintiff, 
such planting being made while negotiations looking toward a dissolu-
tion of the partnership were in progress, it being understood at that 
time that the plaintiff, Titus, would receive in such dissolution the 
Ellis farm; all of which amounted to a sum of $852.29 (see deposi-
tions of Titus and exhibits therewith filed). 
697* *Exception seven is made to the Master's report wherein 
he allowed interest on the credit balance, and allowed interest 
on the note held by the plaintiff only to January 1, 1935. 
Respectfully submitted, 
J. M. PERRY AND 
C. G. QUESENBERY, 
Counsel for G. N. Titus. 
Endorsement: Filed in the Clerk's Office of the Circuit Court of 
Augusta County, Dec. 29, 1937. 
Teste: Earl lVIcF. TAYLOR, Dep. Clk. 
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· EIGHTH EXCEPTION TO MASTER COMMISSIONER 
NELSON'S REPORT 
G. N. Titus files his eighth exception to the report of Master 
Commissioner R. E. R. Nelson, filed November 30, 1937, as follows: 
EXCEPTION EIGHTH 
G. N. Titus excepts to the account stated by the l\1aster Commis-
sioner in that he omitted to bring into the account, to the credit of 
G. N. Titus in any year, the said Titus' share of partnership earnings, 
and in that the Master Commissioner has stated and treated as 
698* advanced to the said *Titus by the partnership his several with-
drawals, namely, in 1927, on February 9, $500, on December 
1, $1,000, and on December 19, $2,000; in 1928, on January 1, $1,000 
and on June 22, $500; in 1929, on May 1, $1,000, on March 20,$250, 
on April 12, $500, on June 5, $500, on Augusta. 7, $200, and on Sep-
tember 1, $200; in 1933, sums aggregating $900; in 1934, sums aggre-
gating $2,600; although the said Titus' share of partnership profits 
far exceeded such withdrawals. 
C. G. QUESENBERY 
AND J. M. PERRY, 
Counsel for G. N. Titus. 
Endorsement: FiJed in the Clerk's Office of the Circuit Court of 
Augusta County, J any. 1, 1938. 
Teste: Earl McF. TAYLOR, Dep. Clk. 
699* *OPINION OF TRIAL COURT 
This cause comes on now to be heard upon the report of Master 
Commissioner, R. E. R. Nelson, filed on November 30, 1937, to which 
said report the complainant by counsel filed eight exceptions and the 
Court is now called upon to pass upon these exceptions. 
This suit involves some of the differences arising in the settlement 
of the partnership known as the Titus Nursery Company. The first 
three Exceptions concern certain claims by G. N. Titus, the complain-
ant, for salary allowances. 
The Court having carefulJy considered the evidence referring to 
the matters involved in these three Exceptions and the law on the 
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subject as found in the common law and also under the Code, is of the 
opinion that the Commissioner in his findings is entirely right except 
that in the first Exception the sum of $150.00 for the salary of G. N. 
Titus for the month of February, 1926, should have been allowed 
as it appears that the failure of the Commissioner to make this allow-
ance was merely an oversight as l\1r. Titus was unquestionably entitled 
to this amount. With this Exception, the Court over-ruled the first 
three Exceptions mentioned. 
The Cou.rt will now take up a consideration of the Eighth Excep-
tion as this Exception is recognized as of very great importance in 
the determination of the rights of the parties in this cause. . . 
This partnership was ntade up of three partners, Mr: 
700* *G. N. Titus who owned a one-half interest in said partner-
ship, E. M. Quillen and J. M. Darnell, each of whom owned a 
one-fourth interest in said partnership. 
This partnership was dissolved by a contract entered into by all 
of the parties, dated January 8th, 1935. By this contract George N. 
Titus conveyed to J. M. Darnell and E. M. Quillen all of his interest 
in and to the assets of the partnership known as the Titus Nursery 
Company consisting of good will, lands, nursery stock, machinery and 
equipment, office furniture and fixtures, accounts and bills receivable, 
patent rights and all other property. 
This contract has in it also a provision that the parties expressly 
stipulate and agree, however, that there is excluded from the above 
sale and purchase the account of George N. Titus with· said partner-
ship, ·including any and all claims and demand·s of George N. Titus 
against the partnership and any claims or demands of the ·partnership 
against the said George N. Titus and further provides that in this 
chancery cause which was then pending an account should be taken 
settling this pending chancery suit of George N. Titus against the 
said Darnell and Quillen, and upon such settlement the said Titus 
will pay any sum found owing by him to the partnership and on 
the other hand, the parties of the second part, that is, Parnell and 
Quillen, will pay any smTi found owing by the partnership to the said 
Titus. 
701 * This suit was brought and pending at the time the *con-
tract above mentioned was entered into between the parties. 
On the 25th day of February, 1935, an order of Reference 
was made in this chancery cause directing the Master Commissioner 
to "take, state, settle and report to the Court an account showing the 
account of said G. N. Titus with the- said former .partnership, the 
Titus Nursery Company, including therein any and all just claims 
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and demands by G. N. Titus against the partnership and any and all 
. just claims or demands of said partnership against the said G. N. 
Titus ... " 
It was under this order of Reference that Master Commissioner, 
_R. E. R. Nelson, made the report w~ich is now the subject of our 
consideration. 
The first inquiry would be an examination of the record to ascer-
tain what was the interest in and to the assets of the partnership known 
as Titus and Company when this contract of dissolution was executed 
and agreed upon. 
The Master Commissioner in his report makes the following 
statement: 
"It appears that fron1 June 22, 1928, to December 31, 
1934, Titus withdr~w from the business in sums from 
$100.00 to $1000.00 aggregating $7,650." 
Mr. Billerbeck, a book-keeper for the partnership, testified ( Rec. 
p. 64) that it was customary for the partners to withdraw at certain 
times such money as they might need and that the withdrawals made 
by Mr. Titus were done with the approval of Mr. Quillen. 
The Commissioner treats these withdrawals of Mr. Titus 
702* as debts due to the partnership. In this the Court thinks *the 
Commissioner was in error. \i\Tithdrawals made by a partner 
from the assets of the partnership are not debts against him in favor 
of the partnership. They are mere items in the account ascertaining _ 
'the interest of the partner in the assets of the partnership and they 
are to be deducted from the net interest of the partner in the partner-
ship. They are charged up against the net earnings of the partner if 
the net earnings are sufficient to pay the withdrawals. If the net earn-
ings are not sufficient to pay the withdrawals, they are charged up 
against the interest of the partner in the capital of the partnership and 
then if the capital is not sufficient they become a debt of the partner. 
The distinction between a withdrawal from the partnership funds 
and a debt by the partner is a basic, logical and equitable distinction. 
A debt owing to the partnership when it is paid inures to the 
benefit of all of the parties. An item of advancement or withdrawal 
by a partner is charged agai11st the net interest of the partner in the· 
assets of the partner. If the withdrawal were treated as a debt, then 
it would inure to the benefit of all qf the partners, whereas it should 
. simply cut down the interest of the partner who made the withdrawal. 
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This principal of law is well recognized in the authorities and is 
not a matter of book-keeping. 
The law is thus laid down by Parsons on Partnership (2nd Ed.) 
page 252: · 
703* *"In general, where a sum of money is advanced to a 
partner, or a partner is permitted to take it as a loan, and 
there are no express terms agreed on, his profits are in the 
first place answerable; and if they are insufficient, his bal-
ance of stock goes to discharge this balance; and if that be 
insufficient he becomes a personal debtor." 
The law on this subject is clearly laid down in the case of Sum-
merson v. Do1W'i!a1l, 110 Va. 657-659 as follows: 
"In Story on Partnership (Bennett's Ed.), sec. 304-a, 
the learned author observes : 'If a partner has made advances 
to the firm, and others have received advances from it, these 
do not constitute debts, strictly speaking, until the concern is 
wound up, but are only items in the account between part .. 
ners.'" 
These principles are elementary and are abundantly 
sustained by authority. 2 Clement and Bates, Law of Part-
nership, sec. 849, Ross v. Carnell, 45 Cal. 133; ltVilson v. 
Soper, 13 B. Mon. (ky.) 411, 56 Am. Dec. 573. 
In Tindall v. Bright, Minor (Ala.), 103, it was held 
that an action at law was not sustainable on a single bill 
executed by one of the partners to the firm. 
In Richardson v. Bank of England, 4 Mylne & Craig, 
165, 172, Lord Cottenham remarked: "Nothing is more 
settled than ... what may have been advanced by one part-
ner or received by another can only constitute items in the 
account. There may be losses, the particular partner's share 
of which may be more than sufficient to exhaust what he 
had advanced, or profits more than equal what the other has 
received; and until the amount of such profit and loss be 
ascertained by the winding up of the partnership affairs, 
neither party has any remedy against, or liability to, the 
other for payment from one to the other of what may have 
been advanced or rec~ived." 
704* He also quotes with approval the language of *Lord 
Eldon, that "Where a sum is advanced as a loan to an indi-
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vidual partner has· profits are first answerable for that sum; 
and if his profits shall not be sufficient to answer it, the 
deficiency shall be made good out of his capital; and if both 
his profits and his capital are not sufficient to make good, 
he is considered as a debtor for the excess." 
In the case of R01.oan v. Lamb (Miss.) 35 So: Rep., the chan-
cellor in stating the form of the accounts in the settlement of the part- l 
nership of Lamb and Rowan makes the following statement: 
"The accounts were placed by the chancellor on the 
following basis : 
E. A. Rowan 0 net profits .................. $7,175.75 
Less balance due Lamb & Rowan. . . . . . . . . . . . . 4,960.24 
2, 215.51 
H. N. Lamb ·0 net profits. . . . . . . . . . . . . . . . . . . 7,175.75 
Less balance due Lamb & Rowan .. · ........... 2,145.84 
$5,030.91" 
These withdrawals by G. N. Titus are not debts due by him t.o 
the partnership, they are simple items in the settlement of his account 
with the partnership to show what his interest in the partnership 
amounts to and they should not be so charged. It is not proper to 
withd.raw certain items from the settlement of his account with the 
partnership to ascertain his interest in the partnership and treat them 
as debts due by him to the partnership. Therefore the Exception No. 
Eight to the report of Master Commissioner will have to be sustained. 
The Court will now consider Exception Four. This Exception 
involves a consideration of the claim of 1\tir. Titus to an accounting for 
certain nursery stocks. 
705* The partnership in the matter of this enterprise in *its be-
· ginning was made up of G. N. Titus and E. M. Quillen and 
in this partnership Mr. Quillen owned a one-fourth interest and Mr. 
Titus owned a three-fourths interest. On July 21, 1924, Mr. Titus 
sold to J. M. Darnell a one-fourth interest in said partnership, that is 
he. sold to him that interest and retained for himself. a two-fourths or 
one-half interest. By an understanding or agreement which clearly 
appears from the dealings of the parties, the .partnership was not 
really dissolved but Mr. Darnell was admitted as a partner in this 
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partnership by this conveyance and the· old partnership continued in 
force. 
However, it appears from the evidence that there was a block 
of nursery stock that 1\1r. Titus and 1\llr. Darnell could not agree on 
and in this nursery block 1\llr. Titus had a three-fourths interest and 
Mr. Quillen had a one-fourth interest and this block was excepted 
from the conveyance just above mentioned made by Titus to Darnell 
so that while Darnell took a one-fourth interest in all other assets of 
the partnership, he did not take a one-fourth interest in this block of 
trees. The reason for this was that Titus and Darnell could not agree 
,upon the value of the one-fourth interest and they agreed that these 
trees were to be cultivated and marketed by the partnership and that. 
Mr. Titus was to keep an account of them and ascertain what was 
realized from this block of trees so the one-fourth interest that Mr. 
Darnell would have had but for this exception might be ascertained. 
Mr. Titus was charged under this understanding with keeping 
706* an account of the trees, *the numbers of them and when they 
were marketed and what they brought and all other items that 
went to make up the amount of value that should be attached to this 
block of trees and to the one-fourth interest that Mr. Darnell would 
have taken but for the exception made in the contract. 1vir. Titus 
failed to keep any itemized or careful account of the items that would 
go in to ascertain the value of this block of trees. ·They were marketed 
and sold along with the other stock owned by the partnership, and 
along with other stock that was bought from other nurseries to supply 
the demands upon the partner·ship by purchasers. 
The evidence shows clearly that the purpose of this arrangement 
was to ascertain what Mr. Darnell should pay for one-fourth interest 
in this block of trees. 
Mr. Billerbeck in his depositions at pages 288, 289, 309, and 310, 
stated that he talked to Mr. Titus about this matter and Mr. Titus 
made no claim against the partnership, but said he was trying to 
settle .with Mr. Darnell for this one-fourth interest in the trees. 
1\1r. Quillen at pages 330 and 331 testified to the same effect. 
Mr. Titus testified at page 462 of his evidence that he tried to 
come to a settlement of the value of this one-fourth interest in these 
trees with Mr. Darnell. 
By agreement of all parties, these trees went into the reg-
707* ular stock of the partnership and were mixed up and *marketed 
with the other stock and in the partnership whatever was de-
rived from this block of trees was given to Mr. Titus, he obtaining one-
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half thereof, Mr. Quillen receiving one-fourth thereof and Mr. Darnell 
receiving one-fourth thereof. 
It seems quite evident from thfs record that if Mr. Titus has any 
claim at all against anyone for this block of apple trees, it is against 
Mr. Darnell for a one-fourth interest in the block or rather in what 
was realized from the block. All of the parties to the case, as the 
evidence showed.. recognized the fact that whatever was to be paid 
for this one-fourth interest in this block of trees was to be paid by 
Mr. Darnell and not by the company. Now, however, Mr. Titus is 
claiming that he should be paid for the value of three-fourths interest 
in. this block of trees. If this were done, he would have received in his 
interest in the assets of the company what was realized from three-
fourths interest in this block of trees and now to be paid for it which 
would, of course, be incorrect, but as to the one-fourth interest, if 
anything is paid on it or whatever is paid for it should be paid by 
Darnell. Further than that, l\1r. Titus· kept no record of the trees and 
all items as he was expected to do and cannot prove in any satisfactory 
way what amount, if anything, should be paid to him under his own 
claim. The Commissioner in his report correctly considers this view 
of this claim. Therefore, the Court is of the opinion to over-rule this 
Exception. 
The Court will now consider Exception Five. This cov-
708* ers the matter of certain purchases made by 1\ir. Titus of *the · 
partnership, including gasoline, supplies and upkeep of his car 
and other articles which he bought from the partnership. These items 
are debts due by Mr. Titus and should be charged against him. This 
exception is also over-ruled. 
The Court will next consider Exception Six. 
It appears from the evidence that l\1r. Titus planted certain nur-
sery stock in the Ellis farm, which stock was paid for by hitn. The 
planting and work done in bringing this stock to a point at which it 
could be sold w.as done by the partnership. The expense of cultivating 
the stock and marketing it was borne by the partnership. Mr. Titus 
is now making a claim against the partnership for these trees. He 
planted these trees on the land belonging to the partnership without 
the approval or consent of the other partners. They were cultivated 
and marketed by the partnership. He does not furnish sufficient 
evidence upon which to base his claim. The amolmt he paid for these 
trees is one item, the value of the land belonging to the partnership 
is another item, the cost of cultivating the land is another item. The 
· cost of the sale and marketing these trees is another item. These trees, 
it must be shown, were kept separate from the other stock of the 
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partnership. The evidence on these different items is not satisfactory~ 
The law on this subject is clearly laid down in the case of R)rman 
vs. Ryman, 100 Va., 20 at page 24. 
"It is the duty of each partner to keep a correct account 
709* of his transactions. Where a partner fails *in this regard, 
he will be held tq the strictest account, and .every reasonable 
presumption will be made against him. 
Where there is a dispute in regard to partnership mat-
ters, and either party or both parties have been so negligent 
as to lose the evidence of the partnership, and to keep their 
accounts in such a confused way that the court cannot see 
what decree would do justice between the parties, the court 
will be unable to make a decree at all, and will dismiss the 
bill. Bates on Partnership, sees. 313, 909; 2 Lindley on 
Partnership, 809; 1 Barton's Ch. 'Pr. sec. 29; Foster's 
Curator v. Rison, 17 Gratt. 321; Ricll v. JVeitZ)', 1 Mackey, 
21; Hall v. Clagett, 48 Md .. 223. 
In the case last cited it is said that, if there has been a 
total failure to keep accounts, it affords a good reason for 
a court of equity to decline to supply them without a suffici-
ent reason or excuse for the omission. A court of equity 
will 11ot grope its way in utter darkness and undertake to 
create and establish a claim upon mere contingencies, or the 
preponderance of ~ere possibilities or- probabilities. There 
is no duty devolving on it to assume the impracticable task 
of adjusting the relative rights of partners .when the proof 
is utterly deficient and inconclusive." 
The Court has now given his view on all of the Exceptions that 
have been filed to report of Master Commissioner, Nelson, and the 
Court is of the opinion that this cause should be recommitted to said 
Master Commissioner to make up a statement in accordance, with the 
views of the Court as expressed above. 
710* 
JOS. A. GLASGOW. 
*DECREE OF APRIL 18, 1938 
This cause came on this day, which has been made a vacation 
cause by an order hereinbefore entered, in vacation to be again heard · 
upon the papers formerly read, upon the report of Master Commis-
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sioner R. E. R. Nelson, together with the evidence of witnesses and 
exhibits therein referred to and returned by the master with his report, 
filed November 30, 1937, and upon eight exceptions numbered con-
secutively from "First' 'to "Eighth" thereto filed by G. N. Titus, and 
upon ten days written notice duly certified, and was argued by counsel. 
Upon consideration whereof, the Court is of opinion, for reasons 
stated in writing and made a part of the record, to sustain the first 
exception relative to the omission by the Commissioner of salary for 
the 1nonth of February, 1926, $150.00, owing by the partnership to 
G. N. Titus, and to over-rule the second, third, fourth, fifth and sixth 
exceptions, and doth accordingly so adjudge, order and decree. 
As to th~ seventh exception concerning certain interest charges, 
the court is of opinion that it is not necessary to a decision of the 
case to pass upon the same. 
As to the eighth exception, the court is of opinion, also for 
reasons stated in writing referred to above and made a part of the 
record, that the withdrawals by G. N. Titus from partnership funds 
shown by the master commissioner in his said report are not 
711 * debts owing by Titus to the partnership *and should not be so 
charged, and doth accordingly adjudge, order and decree that 
said eighth exception be and it is sustained. 
And the court doth further adjudge, order and decree that except 
as to the item of $150.00 and the items of withdrawals by Titus with 
which he is charged in his account stated by the Commissioner, and 
except as said report is to be modified by the sustaining of said first 
and eighth exceptions filed by G. N. Titus, the said report be and it is 
confirmed. 
And it is further adjudged, ordered and decreed that this cause. 
stand recommitted to master commissioner R. E. R. Nelson who shal1 
recast the said account of G. N. Titus with the partnership in accord-
ance with the court's views expressed in the said opinion, not charging 
to the said G. N. Titus as indebtedness owing by him to the partnership 
the several withdrawals by Titus from partnership funds set forth in 
said exception eight. 
And the Commissioner thereafter shall report to the court the 
said account as so recast and restated. 
The master commissioner shall give notice of his primary sitting 
by personal service thereof on the parties plaintiff and defendant or 
their respective counsel. 
The Clerk of the Court will enter the foregoing decree in the 
proper order book in his office· as a vacation decree. 
488 F. Jvl. Quillen and J. 1VI. Darnell ·u. G. N. Titus 
712* 
]OS. A. GLASGOW, 
· Judge of the Circuit Court of Augusta County. 
*COMMISSIONER'S REPORT 
(No.2) 
To G. N. Titus, E. lv/. Quillen and J. 111. Darnell: 
You are hereby notified that in obedience to a decree of the Circuit 
Court of Augusta County, in Vacation, entered April 18, 1938, in 
the above styled chancery cause now pending therein, I shall at . n1y 
office at No. 30 E. Beverley Street in Staunton, Virginia, on the 
9th day of May, 1938, proceed to recast the account of G. N. Titus 
with the partnership heretofore existing between the parties to said 
cause, in accordance with the views of the Court expressed in its 
opinion filed with the record. 
R. E. R. NELSON, 
Commissioner in Chancery. 
Legal and titnely service of the foregoing notice is hereby ac-
knowledged. 
E. lVI. QUILLEN, 
J. M. DARNELL, 
By G. H. BRANAMAN, 
Their Attorn~y. 
Executed on the 20th day of April, 1938, in Augusta County, 
Va., by delivering a true copy of the within summons, in writing, to 
G. N. Titus, in person. 
LUTHER FRAN!(, 
Constable of South River Dis-
trict, Augusta County, Va. 
EXTRACT FROlVI DECREE OF APRIL 18, 19~8 
"And it is further adjudged, ordered and decreed that this 
cause stand recommitted to Master Commissioner R. E. R. 
713* *Nelson who shall recast the said account of G. N. Titus with 
the partnership in accordance with the Court's views expressed 
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in the said opinion, not charging to the said Titus as indebtedness 
owing by him to the partnership the several withdrawals by Titus from 
partnership funds set forth in said exception eight. 
And the Commi_ssioner thereafter shall report to the Court the 
.~Said account as so recast and so restated. 
The Master Commissioner shall give notice of his primary sitting 
by personal service thereof on the parties plaintiff and defendant, or 
their respective counsel." 
Commissioner's Office, 
Staunton, Va. 
May 16th, 1938. 
To the. H on. J os. A. Glasgo'l.(', Judge of the Circ-uit Court of Augusta 
County: 
The undersigned, your Commissioner, to whom the above styled 
cause was recommitted for report, appointed May 9th, 1938, as the 
time and his office in Staunton, Virginia, as the place for all persons 
interested therein to appear befort; him, and gave the required notice-
see notice with return of service thereon hereto attached. 
The business has been continued from day to day until the 
present time and your Commissioner now respectfully reports 
714* *as follows: 
The decree of reference directs your Commissioner to "re-
cast the said account of G. N. Titus with the partnership in accord-
ance with the court's views expressed in the said opinion, not charging 
to the said G. N. Titus as indebtedness owing by him to the partner-
ship the several withdrawals by Titus fron1 partnership funds set 
forth in said exception eighth." 
The decree also sustained the plaintiff's first exception with regard 
to the omission of credit to Titus of $150.00 as salary for the ri1onth 
of February, 1926. This omission was overlooked by everyone until 
after the report \vas filed. It was not tnentioned in the depositions. 
In another part of the decree, it is held that "the withdrawals by 
G. N. Titus from partnership funds shown by the Master Commis-
sioner in his said report ar:e not debts, owing by Titus to the partner-
ship and should not be so charged," and the eighth exception is then 
sustained. 
The eighth exception is as follows : 
"G. N. Titus excepts to the account stated by the Mas-
ter Commissioner in that he omitted to bring into the ac-
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count, to the credit of G. N. Titus in any year, the said 
Titus' share of partnership ea~nings, a11d in that the Master 
Commissioner has stated and treated as advanced to the 
said Titus by the partnership his several withdrawals, name-
ly, in 1927 on February 8, $500, on December 1, $1,000,; 
and on December 19, $2,000; in 1928, on December 19, 
$2,000; in 1928, on January 1, $1,000; and on June 
22, $500; in 1929, on May 1, $1,000; on March 20, $250; 
on April 12, $500; on June 5, $500; on August 7, $200; and 
715* on September *1, $200; in 1933, sums aggregating $900; in 
1934, smns aggregating $2600; although the said Titus' 
share of partnership profits far exceeded such withdrawals." 
The items above aggregate $11,150.00, and run from February 
8, 1927, to 1934; while the items treated of in this connection in Com-
missioner's former report run from June 29, 1928, ot Dec. 31, 1934, 
and aggregate $7,650.00, the latter figure corresponding with the 
quotation from the report in the Court's opinion, page 3. 
The Court in its opinion on this subject says: 
"The Commissioner treats these withdrawals of IVIr. 
Titus as debts due to the partnership. In this the Court 
thinks the Commissioner was in error. Withdrawals made 
by the partner from the assets of the partnership are not 
debts against him in favor of the partnership. They are 
mere items in the account ascertaining the interest of the 
partner in the assets of the partnership and they are to be 
deducted from the net interest of the partner in the partner-
ship. They are charged up against the net earnings of the 
partner if the net earnings are sufficient to pay the with-
drawals. If the net earnings are not sufficient to pay the 
withdrawals they are charged up against the interest of the 
partner in the capital of ·the partnership, and then, if the 
capital is not sufficient, they become a debt of the partner ... 
If 'the withdrawal were treated as a debt, then it would 
inure to the benefit of all of the partners; whereas, it should 
sin1ply cut down the interest of the partner who made the 
withdrawal." 
And again ( p. 6 of the Opinion) : 
"These withdrawals by G. N. Titus are not debts due 
by him to the partnership, they are simple items in the settle-
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ment of his account with the partnership to show what his 
interest in the partnership amounts to and they should not 
b~ so charged." 
716* *In this connection it is pertinent to refer to another item 
of the G. N. Titus account as stated by your Commissioner. 
Accprding to the statement of that account filed on behalf of Quillen 
and Darnell, with the deposition of W. J. Billerbeck and marked 
"Exhibit W. J. B. No. 1," there was a balance of $1758.91· in favor 
of Titus on his personal account (outside of partnership gains) as of 
June 1, 1926, which, instead of being charged against his share of 
partnership profits accumulated in previous years (there being no 
profits earned in that year), was closed by a note of the partnership to 
Titus, which was later renewed January 1, 1927, in the form of a 
demand note for $2384.57, the increase consisting of interest for six 
months on the former note, $95.66, and $530.00, being the amount of 
the balance, with interest, owing by Darnell to Ti.tus on the purchase 
by Darnell of part of Titus' interesf in the partnership and by agree-
me:t].t of all parties made part of the partnership business an~l charged 
to Dari1ell's account. 
No exception was taken to Commissioner's treatment of this item 
and it was not touched upon or discussed in the Court's opinion, and 
the report was confirmed except as to the omitted item of $150.00 for 
the month of February, 1926, and the various withdrawals by Titus 
referred to in the eighth exception. There seems therefore no question 
as to the propriety of treating that note as a part of Titus' personal 
account. It could, of course, have been credited to Titus' account on 
January 1, 1927, but it appears to have been agreed by the 
717* partners to continue to carry it in the form of *a note. 
The contract of dissolution of the partnership and sale of 
the interest of Titus therein to Quillen and Darnell, recites the fact 
of dissolution and sets forth the purchase and sale of the Titus interest, 
as follows: 
1st. That Titus sells to the other two partners "all of his interest 
in and to the assets of the partnership-consisting of good will, lands, 
nursery stock, machinery and equipmen.t, office furniture and fixtures, 
accounts and bills receivable, patent rights and all other property." 
2nd. That Quillen and Darnell purchase "said interest" and agree 
to .pay him $40,000.00 therefor upon terms stated, not necessary to 
repeat here. 
Under the sixth paragraph the parties "expressly stipulate and 
agree, however, that there is excluded from the above sale and pur-
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chase the account of George N. Titus with said partnership, including 
any and all claims and demands of the partnership and any clain1s and 
demands of the partnership against the said George N. Titus; that 
an account between these parties shall be settled in the pending Chan-
cery suit (this suit) ... and upon such settlement" each agrees to pay 
"any sum found owing" by either to the other, this part of the agree-
ment to be ·embodied in a degree of reference accordingly to a com-
missioner of the court, which was done. 
In the statement of the account of G. N. Titus with the 
partnership, identified in the deposition .of W. J. ·Biller-
718* *beck as "Exhibit W. J. B. No. 1," there appears on the last 
page thereof a statement of Geo. N. Titus' share of the profits 
and losses in each year of the business. In this statement he is 
debited with an item of $1,000.00 dated June 8, 1931, earmarked 
"withdrawal, check." This item is not included among the withdrawal 
checks set out in the Exception Eighth, but is supported by the original 
paid check filed with Billerbeck's deposition, marked "Exhibit Vv. J. B. 
No. 6." It should therefore be charged in his personal account here-
inafter staled at the proper date. · 
The G. N. Titus account with the partnership may now be stated 
thus, amending and correcting the account in accordance with the 
Court's decree, but for brevity taking the totals of each year's items 
of debit and credit set out in Exhibit W. J. B. No. 1 instead of setting 
them out in detail, and omitting the capital account for the moment: 
GEO. N. TITUS ACCOUNT 
1925 By -~ net gains this year 
To amt. personal acct. 1925 to June 1, 
. 1925 $ 
By amt. personal acct. 1925 to June 1, 
1925 
To note for bal. pers. acct. 
By amt. of personal acct. it~ms 6-1-31 to 
12-31-25 
To cash of J. M. Darnell acct. and int. 
·To int. of note above, $1758.91, and int. 
$95.66 
To amt. of demand note 12-31-25 
1926 To ~ loss for 1926 
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By omitted salary for Feby. 1926 
By amt pers. acct for 1926 
(Ex. W.]. B. No. 1) 
719* *1927 By ·~ gains this year 
To amt. pers. acct. 1927 
By amt. pers. acct. 1927 
1928 By 0 gains this year 
To amt. pers. acct. 1928 
By amt. pers. acct. 1928 
1929 By 0 gains this year 
To amt. pers. acct. 1929 (no credits 
pers acct.) 
1930 By 0 gains this year 
To amt. pers. acct. 1930 (no credits 
pers. acct. ) 
1931 To 0 losses this year 
To amt. pers. acct. 1931 
To withdrawal, check, Exhibit 
W. J. B. No.6 
1932 To 0 losses this year. 
To amt. pers. acct. 1932 (no credits 
pers. acct.) 
1933 By 0 gains this year 
To amt. pers. acct.- 1933 (no credits 
pers acct.) 
1934 By 0 gains this year 
To amt. pers. acct. 1934 




























Bal. to credit of Geo. N. Titus Dec. 31, -
1934, above $22,749.13 
Geo. N. Titus capital acct. per Exhibit 
W. J. B. No. 1 14,000.00 
Note of partnership to Geo. N. Titus 
, dated Dec. 31, 1934, as of Jany. 1, 
1935, per p. 19, former report (pr. 
of $2449.50) · 3,024.46 
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Total $39,773.59 
The result of the foregoing method of stating the account shows 
a difference of $226.41 between the $40,000.00 sale price of the Titus 
interest and the above account value of the same, including the note 
held by Titus, which after all grew out of the partnership deal-
720* ings, and perhaps is properly *to be considered as an element 
entering into the correct ascertainment of the true value of his 
partnership interest. 
It is doubtless of interest to inquire how is the difference between 
the results of the above account and the liability of $4931.98 (exclusive 
of interest) found against Geo. N. Titus in Commissioner's former 
report, to be accounted for. It is believed this can be readily done 
when the proper corrections in the account shown in Exhibit Vv. J. B. 
No. 1 shall be made. 
Amt. of Titus capital input and_ share of gains 
per p. 9 Ex. W. J. B. No. 1 $46,615-.27 
His share of losses per same $2,027.56 
Less "withdrawal check" transferred to person-
al acct. 1,000.00 1,027.56 
Corrected balance of the account 
Deduct: 
Debit balance against Titus per last report 
Plus amt. of "withdrawal check" 
above 









Add amount of note and interest held by Titus 3,024.46 
Total $39,705.73 
The result of the recast account hereinabove $39,773.59 
721 * Thus the two are reconciled with a comparatively *small 
discrepancy. 
Again, on the theory advanced by the defendants, disregarding 
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for the moment the apparent balance found against Titus on his "per-
sonal account" in the last report, the balance of his interest in the 
business, considering alone his capital investment and share of net 
gains, shown on page 9 of Exhibit W.]. B. No. 1, as corrected in this 
report, was $45,587.71 
For this, on the theory of the defendants' case, the pur-
chase price was 40,000.00 
Resulting in a gain to defendants on the deal of $ 5,587.71 
The balance against Titus on "personal Acct." 
per Exhibit W. J. B. No. 1, shown in the 
last report, upon the same theory was (as· 
corrected) $8,806.44 
Crediting that balance by the balance due on the 
note held by him 3,024.46 
Leaves the balance against him on this 
theory at $5,681.98 
To your Commissioner's mind the matter resolves itself into 
a question whether the defendants are entitled, on their theory of 
the case, to the apparent gain on their purchase shown above, viz., 
$5,587.71, or, taking all items into account on both sides, including 
Titus' capital investment, his share of net gains and the balance (cor-
rected) against him in the "personal account" (Exhibit W. J. B. No. 
1), including as well the balance owing to him on the note, whether 
Titus is entitled to the benefit of the apparent advantage to the de-
fendants, shown above, the result of which, considering the substance 
and not the form of the controversy, leaves the whole account' 
722* between the two sides substantially squared. *The decision of 
the Court seems to lead to the latter view, if Commissioner has 
correctly understood it. 
Respectfully submitted, 
Fee for this report-$50.00. 
R. E. R. NELSON, 
Commissioner in Chancery. 
I hereby certify that I ~ave this day notified counsel for both 
parties in writing that this report will be filed on May 20, 1938. 
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May 19, 1938. R. E. R. NELSON, 
Commissioner in Chancery. 
Endorsement: Filed in the Clerk's Office of the Circuit Court of 
Augusta County, May 20, 1938. 
Teste: Earl Me F. TAYLOR, Dep. Clk. 
EXCEPTION TO COMMISSIONER'S REPORT 
The defendants, E. M. Quillen and J. M. Darnell, except to the 
report of Commissioner Nelson filed in the above entitled cause on 
the 19th day of May, 1938, for the reason that in ascertaining and 
striking the balance between Titus and the former partnership, as 
required by the provision of the contract of dissolution and sale 
723* bearing date of January 8, 1935, *the Commissioner neglected 
to report the balance found against Titus of $5681.98, with 
interest from the 1st day of January, 1938, was expressly promised 
and agreed to be paid by the said Titus under the terms of the said 
contract of sale. · 
Wherefore, these exceptants pray the court that their exception 
may be sustained and judgment entered against the said Titus for the 
balance found against him with interest. 
May 27, 1938. 
E. M. QUILLEN, 
J. M. PARNELL, 
By G. N. BRANAMAN, 
Atty. 
Endorsement: Filed in the Clerk's Office of the Circuit Court of 
Augusta County, May 28, 1938 . 
. Teste: Earl Me F. TAYLOR, Dep. Clk. 
EXCEPTION OF G. N. TITUS TO SECOND REPORT OF 
MASTER COMlVIISSIONER, R. E. R. NELSON, 
FILED MAY 20, 1938: 
G. N. Titus excepts to the second report of Master Commissioner 
. R. E. R. Nelson, filed 1viay 20, 1938, upon the ground that the Master 
Commissioner in his report has not followed the directions 
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: 724* contained in the decree of reference *entered on April .19, 
1938. 
Respectfully, 
G. N. TITUS, 
By Counsel. 
Endorsement: Filed in the· Clerk's Office of the Circuit Court .of 
·Augusta County, June 7, 1938. 
Teste: Earl McF. TAYLOR, Dep. Clk. 
FINAL DECREE OF JUNE 10, 1938 · 
This cause carrie on this day to be again heard upon the papers 
formerly read, and upon the second report of· Master Commissioner 
R. E. R. Nelson, filed on May 20, 1938; upon the exception thereto 
of E. M. Quillen and J. M. Darnell, and upon the exception thereto 
of G. N. Titus, and was argued by counsel. 
. Upon consideration whereof the Court, being of opinion that the 
said second report does not respond to the decree entered herein on 
April 18, 1938, and is not in conformity with the views of the court 
expressed in its opinion therein referred to, doth adjudge, order and 
decree that the said exception thereto of G. N. Titus be and it 
725* is sustained, and that the said *second report be and it is dis-
approved. 
And the court doth also adjudge, order and decree that the said 
exception of E. M. Quillen and J. M. Darnell be and is over-ruled. 
And the court thereupon recast the said account in conformity 
with its said opinion and decree, that is to say: There is deducted from 
$7,956.44, the balance of account found against Titus in Commis-
sioner Nelson's first report, the sum of $7,650, the aggregate of 
Titus' said withdrawals, and also the sum of $150, with which addi-
tional sum the decree aforesaid directed Titus to be credited, the result 
being a debit against Titus of $156.44; and said debit balance of 
$156.44 is deducted from the sum of $3,024.66, which the Master 
Commissioner in said first report found was the amount on J antiary 
1, 1935, owing upon the note held by Titus; the remainder, $2,868.22, 
as of January 1, 1935, constitutes the amount to be paid to G. N. 
Titus by E. M. Quillen and J. M. Darnell under their agreement. 
The court accordingly doth further adjudge, order and decree 
that said E. M. Quillen and' J. M. Darnell do pay to said G. N. Titus 
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the said sum of $2,868.22, with intere·srthereon from January 1, 193·5, 
and the costs of this suit. 
On motion of E. M. Quillen and J. M. Darnell, who desire to 
present a petition for an appeal from and supersedeas to this decree, 
it is ordered that execution of this decree be suspended for sixty days 
after the entry hereof, and thereafter until such petition is 
726* acted on by the Supreme *Court of Appeals, if such petition is 
actually filed within the spedfied time, when they or some one 
for them shall file a bond in the Clerk's Offi.Ge with surety to be ap-
proved by the Judge of said court, or the Clerk thereof, in the penalty 
of $3,500, conditioned according to law. 
State of Virginia, 
County of August, to-wit: 
I, Harry Burnett, Clerk of the Circuit Court of Augusta County, 
Virginia, do certify that the foregoing is a true transcript of the record 
and proceedings of said Court in the cause of G. N. Titus vs. E. M. 
Quillen, et als, as the same appears on file and record in the Clerk's 
Office of said Court. I further certify that it has been made to appear 
to me that the notice required by law of the intention of the defend-
ants, E. M. Quillen, .et als, to apply for this transcript for the purpose 
of appeal has been given to the attorney of record for the plaintiff in 
said cause. 
Given under my hand this 15th day of July, 1938. 
HARRY BURNETT, Clerk 
Fee for Transcript-$295.40. 
A Copy, 
Teste: M. B. WATTS, Clerk. 
H. H. W A YT, Deputy Clerk. 
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